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BIOGRAPHICAL PREFACE. 



^HIS volume coiitams, as its Title indicates, a few | 
of the clever artd amufmg jeux d^ esprit, legal and I 
political, written by the late Mr. Juftice Hayes, \ 
while he was in pra<Slice at the Bar, fonle of which—' 
appear in print now for the firft time. 

GEORGE HA YES, (afterwards fucceffively Mr. Serjeant 
Hayes, and the Honourable Mr. Juflice Hayes,) was the second 
son of Sheedy Hayes Esq., a Weft Indian Proprietor, and was 
born in Judd Place in London on the 19th of June, 1805. 

He was eductvted partly at the School at Highgate, and partly 
at the College of St Edmund's at Ware. Having determined 
upon the law as his profeffion, he became an articled clerk to 
a Solicitor. After he had completed his articles and before he 
was admitted on the Roll, he determined to go to the Bar, and 
was admitted a Student in the Middle Temple on the 29th of 
November, 1824. Having completed his terms as a Student, 
he commenced pra<5tice as a Special Pleader, for which his 
Angularly acute mind eminently qualified him. He does not 
appear, however, to have long pradlifed beneath the Bar as a 
Special Pleader, for, on the 29th of January 1830, he was called 
to the Bar by the Hon. Society of the Middle Temple. 

Mr. Hayes joined the Midland Circuit, and alfo the War- 
wick/fiire Seffions, which Seffions he attended regularly until 
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he received the Coif. He and Mr. Miller (afterwards Mr. 
Serjeant Miller) for feme years led the Warwick/hire Seffions. 
It was while he was fo attending thefe Seffions that the incident 
happened which fuggefted the Song "The Cock and the Dog", 
for which fee /^ pp. 54 — 59. 

At the time Mr. Hayes joined the Midland Circuit feveral 
distinguifhed members of the profeffion were alfo members of 
that Circuit. Amongfl them were, Mr. (afterwards Lord) Den- 
man, Lord Chief-Juflice of the Queen's Bench; Mr. Sergeant 
Vaughan, afterwards a Baron of the Court of Exchequer; Mr. 
Sergeant Goulbourn ; Mr. Balguy, a Commiffioner of the Court 
of Bankruptcy ; Mr. Matthew Davenport Hill, alfo a Com- 
miffioner of the Court of Bankruptcy, and the distinguifhed 
firft. Recorder of Birmingham ; Mr. Waddington, Under-Sec- 
retaly of State for the Home Department ; and Mr. Mellor, 
afterwards one of the Judges of the Court of Queen's Bench. 

Mr. Hayes foon rofe into extenfive practice, as a junior, both 
at Seffions and on the Circuit. In Seffions' Appeal Cafes he 
was peculiarly fuccefsful, and was largely employed — a clafs of 
bufmefs which, at that period, formed a very lucrative portion 
of the pradliee of a fuccefsful junior. 

During the year 1839 Mr. Hayes married Mifs Sophia Anne 
Htll, daughter of Dr. Hill of Leicejler. 

In Hilary Vacation 1856 Mr. Hayes was raifed to the degree 
of Sergeant-at-Law, in company with Mr. (afterwards Baron) 
Piggott, and Mr. (afterwards Sir) Mordaunt L. Wells; and on 
that occafion gave rings with the motto "Cedantarma togce". 

In Hilary Vacation 1861 he received a patent of precedence 
to rank after Mr. A. J. Stephens, Q.C., and on the promotion 
to the Bench in Michaelmas Vacation 1861, of his old friend 
Mr. Juflice Mellor he was appointed Recorder of Leicejler, and 
divided the leader-fliip of the Midland Circuit with the late 
Mr. Macaulay, Q.C. 

In the Spring of 1864 came the alteration in the Northern 
and Midland Circuits, (purfuant to the Order in Council of 
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■December, 1863,) by which York/hire was taken from the Nor- 
thern and transferred to the Midland Circuit, with the addition 
of Leeds as a fecond Afsize-town for the County of Yark; and 
from the Midland Circuit , were taken the Afsizes for the 
counties of Leice/ler, Rutland, and Northampton, which were 
transferred to the Norfolk Circuit. The firfl Aflizes at Leeds 
were held in Augujl 1864, Lord Chief Juftice Cockburn being 
senior Judge. At both York and Leeds, thus added to the 
Midland Circuit, Sergeant Hayes acquired a very confiderable 
practice as a leading Counfel. 

In the Vacation after Trinity Term 1868, in purfuance of the 
Ele6lion Petitions Aft, (31 & 32 Vic. cap. 125.) which provided 
for the appointment of an additional Jijdge to each of the 
Common Law Courts, Mr. Sergeant Hayes was appointed one 
of the Juflices of, the Court of Queen's Bench, Sir William 
Baliol Brett S. G. (now Lord Esher, Mafler of the Rolls) being 
at the fame time appointed a Juftice of the Court of Common 
Pleas, and Mr. Anthony Cleafby, Q. C. a Baron of the Court 
of Exchequer. 

The judicial career of Mr. Juftice Hayes was lamentably 
fhort — only fifteen months. On Friday the 19th of November 
1869, at the conclufion of the labours of the day, and whilft 
un-robing in the Judges' private room at Wejlminjler he was 
fuddenly ftruck down with paralysis ; in the courfe of the even- 
ing he was removed from the Judges' room to the Weftminfter 
Palace Hotel, where he lingered in a ftate of infensibility until 
ten o'clock of the evening of Wednesday, the 24th of Novem})er 
1869, when he calmly expired. 

The fudden illnefs and fad death of Mr. Juftice Hayes caufed 
deep regret to both the Bench and the Bar, particularly to the 
Midland Circuit, where an intimate knowledge of his private 
worth, and a just appreciation of his varied attainments (for he 
was very much more than a m^e lawyer,) caufed him to be 
greatly efteemed and beloved. He had won all hearts to him, for 
he was indeed a man of a gentle fpirit and genial foul. 
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The following, from the pen of Mr. Juftice Wills, will be 
read with great interefl. — ■ 

■ He was a man of singularly modefl charafter and retiring 
dispofition,"sO much fo that probably the full extent of his 
numerous and varied accomplifhments, as well as of his sound 
learning was known only to his intimate friends. He belonged 
to two fchools of lawyers. He had learned his law in days when 
technicality was rampant, and when the influence of antiquity 
was fupreme : and he was at the Bar for many years after the 
fpirit of Reform had thoroughly leavened the pradtice, and 
seasoned the adminiilration of the Law. He had accumulated 
really vafl flores of ancient learning, which never loft, their 
attradlions for him. He was one of the beft. real-property lawyers 
of his day, and could hold his own in queflions of real-property 
with men who fpent their lives in dealing with them. The 
myfteries of the fyflems of fpecial pleading which flouriflied 
both before and after the New Rules of H. T. 4 Wm. 4 were 
equally familiar to him. The keen senfe of humour with which 
he was gifted made him Angularly alive to their absurdities, and 
the halting chara6ler of the reforms of 1834, and the monflrous 
refults arrived at by the inflexible logic of Baron Parke rigour- 
ously and remorseleflly applied to fuch a fcheme, were never 
abfent from his mind. The revolt of his flrong good sense 
againft thefe confequences found its expreffion in the " Crogate's 
Case", printed in this volume, — a ruthlefs expofure of the 
abfurdities and injuflice to which the syflem had led.* Being, 
as he was, a very sound lawyer, deeply imbued with legal prin- 
ciples, he was not fpoiled, as many men would have been, by 
his intimate familiarity with every thing that was bad as well 
as good in the fpecial pleading of the days before the Common 
Law Procedure A61 of 1852, and he welcomed with the utmofl 



* Serjeant Hayes ufed to fay that Lord Wenjleydale was the moft forgiving 
of mortiils. He read ' Crogate's Ca/e' , — which had been privately printed — and 
having read it, invited the author to Ampthill, where he gave him the heartieft 
of welcomes. A. W. 
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heartinefs and satisfadtion the immenfe improvements wrought 
by that great meafure, and its succeffor of 1854. 

As an advocate he was very unequal. He always ufed to 
fay that his reputation as a lawyer had flood in his way at Nifi 
Pnus, in as much as people would not believe that he could 
be ufeful in the common routine of work, where no law was 
wanted. Confcious, no doubt, of his great powers of humour 
he has often faid "I ought to have had the little actions of 
"flander and breach of promife of marriage, inflead of which 
"I argue demurrers." Whether it was from a want of interefl 
in common place matters, from a native diffidence for which 
there was little ground in fadt, or from any other caufe too fubtle 
for definition, he had not the large general pradlice that might 
have been expedled from his brilliant abilities. A certain 
confciousnefs that he was paffed by men who could hardly be 
confidered his equals, either in legal learning or in general 
accomplifliments, no doubt, helped to give to fome of his for- 
enfic performances in every day cafes a hefitating charadter 
which undoubtedly interfered with his fuccefs. But he had 
all the power of advocacy within him, and you never knew 
when a brilliant display would not be forthcoming. An intimate 
friend recals an occafion when, at Guildhall, Serjeant Hayes 
and himfelf were faring very badly before Erie, C. J„ and 
a fpecial jury. The cafe turned chiefly upon an interminable 
correspondence, and as they went home together Serjeant Hayes 
faid "The Chief Juflice does not underfland it yet — and no 
"wonder. On Monday morning I will make him fee it, and you 
"fee if I don't get the verdidl." His companion hinted that 
it was not the eafiefl thing to turn the mind of the late mofl 
respedled Chief Jullice. "That is true enough," iaid the Ser- 
jeant, "when he has really taken in the whole ftory, and then 
"made up his mind — but I fee where he has got on the wrong 
"track — and I am fure I can fet it all right!" and furely enough 
on the Monday morning his junior liflened to one of the mod 
maflerly analyfes of a vail mafe of material, and one of the mofl 
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cogent and forcible arguments he has ever heard before or 
fince. Serjeant Hayes was as good as his word — the Chief 
Juflice was convinced — the jury latisfied, and the verdi<5l won, 
to the great furprise of the opponents, who had gone home 
confident and jubilant on the Saturday. 

In cafes in which there was free fcope for the display of his 
rare powers of humour, he was quite unrivalled. The late 
Lord Chief Juflice Cockburn, with whom Serjeant Hayes was a 
great favorite, and who keenly appreciated the delicacy of his 
wit, has been known, on more than one occafion, to lean back 
in his chair, and give free play to his sense of the ludicrous, 
quite unable to control his laughter. One memorable inflance 
of this kind was afforded by an adlion of flander tried at War- 
wick before the Lord Chief Juflice, in which Serjeant Hayes was 
for the defendant. The plaintiff, who complained that the 
defendant had flandered him by calling him "a thief, a d — d 
thief, and a blafied thief," had evidently thought that in the 
multitude of counfellors there was fafety, and had fecured the 
fervices of Mr. Macaulay Q. C, Mr. Mellor Q. C, and Mr. 
Wills. When it came to Serjeant Hayes's turn to addrefs the 
jury, he began as follows — "For a long time I have been 
"utterly unable to underfland why, in fuch a cafe, there fhould 
"be fuch an array of counfel for the plaintiff, but I think that 
" I have, at lafl, found the key to the myflery. There are three 
"degrees of comparifon in the flander, and fo it is appropriate 
"that there fhould be three counfel, each to reprefent one of the 
"degrees. There is my friend Mr. Wills, who has rifen to 
"great heights out of the profeffion to which he belongs,* and 
'who, we all hope, will rife to a great height within it. What 
"more natural than that, young and ingenuous, he fhould be 
"chofen to reprefent Uhi thief, pure and fimple? But, when 
"it came to 'a d — d thief, nothing lefs than a Queen's Counfel 

* An obvious alluOon to the learned counfel's well-known love for, and suc- 
cefs in inountaineering. The hope expreiTed in the latter claufe of the sentence 
has been amply realized, li. M. 
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"and a Member of Parliament would do ; and they have, wiih 
"equal propriety feledted the respedlability and gravity of my 
"friend Mr. Mellor. Even this is not enough — for 'a blafled 
"thief, they muft obviously have fomething higher Hill — and 
"who could poffibly anfwer to fuch a charadter but the leader 
"of the circuit — the gifted Mr. MacaulayV 

Judge, jury, counfel, and fpedtators were convulsed with 
laughter, provoked alike by the matter and the manner of the 
fpeaker, over whofe expreflive and delicately modelled features 
the fense of humour ufed conflantly to (leal, in advance of what 
he was going to fay, and the sunfliine of whofe delightful 
dispofition and cheerful temper had about it, in his happier 
moments, fomething irresiftible and catching. 

The Serjeant's good fayings were not confined to the arena 
of Nifi Prius. Very dry legal arguments were fometimes enli- 
vened by his quick senfe of the ludicrous. In Woodward v. 
Dowfe lo C. B. (n. s,), 722, a folemn argument was had before 
Williams, Willes, Byles, and Keating, JJ. upon the queflion 
whether a woman who had miscondu6led herfelf as a wife had 
loft her dower, notwithflanding that fhe was driven away from 
her home by her hufband's cruelty. It happened that juft then 
a cafe, in which a lady had eloped with her hufband's fervant 
was in everybody's mouth. Serjeant Hayes cited, in the courfe 
of the argument, the cafe oi John Camay s, mentioned in Bac. 
Abr. "Dower" (P) 8. John Camoys granted his wife Margaret 
to Sir William Paynel by a formal deed — "noveritis me tradidiffe 
et dimififfe . . . domino Gulielmo Paynel militi Margaretam . . . 
uxorem meain." (See 2 Inft., 435, where the deed is given in full.) 
"Did the lady lie in grant or in livery, Brother?" afked Byles, 
J. "A nice queftion. My Lord !" was the ready anfwer, "unlefs 
"the grantee were the footman, in which cafe, I apprehend, 
"there would be no doubt as to the anfwer. " 

The great profeffional achievement of his life was his condu6l 
of what was known, at the time, as "the Matlock Will Cafe", 
which was a forenfic performance of the very highefl k'nd, 
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combining almoft every quality which goes to make a great 
advocate. The cafe was a very remarkable one. One day, in 
the year 1857 or 1858, Serjeant Hayes was inftrudled to attend 
before an Examiner of the Court of Chancery, to cross-examine 
two labouring men named Gregory and Buxton, who were 
produced in a Chancery fuit, brought to eftablilh the validity 
of three codicils to the will of a gentleman named George 
Nuttall, who died leaving property to the value of £, 50,000, 
or jT^ 60,000. Gregory and Buxton were the attefting witnefTes 
to the firfl codicil, dated 27th. Odlober 1855, and, according to 
the Chancery pradtice of thofe days, having made affidavits 
were fubjedled to crofs-examination in the Examiner's office. 

Returning home with a friend on the evening of the day on 
which the crofs-examination had concluded, Serjeant Hayes 
told him that he thought the cafe he had been engaged upon 
would turn out a very curious one. This predidlion was amply 
juflified. The Mafter of the Rolls (Lord Romilly) diredted an 
iffue to be tried as to the validity of the codicil witneffed by 
Gregory and Buxton, and of two others, dated respecSlively the 
6th and the 12th January 1856 ; the conjoint effedt of the three 
being praftically to disinherit the relative, who took under the 
teflator's will, and to beflow the bulk of his property upon a 
perfon who had been, for many yearSj in the employment of the 
teflator, and upon certain perfons more or lefs connedted with 
him. The fecond and third codicils were witneffed by perfons 
in a better clafs of life than Gregory and Buxton, one of them 
being a surgeon. There was thus a flrong cafe of diredt evidence 
in favour of the codicils. Againft. this evidence was to be set a 
mafs of circumflances of more or lefs value, making it extremely 
improbable that the codicils fliould be genuine. The cafe was 
tried at the Derby Summer Affizes 1859, before Brie, C. J., the 
counfel for the plaintiffs, who sought to eflablifli the codicils, 
being Mr. Macaulay Q. C, Mr. Mellor Q. C, and Mr. Field; 
and the counfel for the defendants, Mr. Serjeant Hayes and 
Mr. Flowers. The jury found a verdi<5l in favour of the codicils. 
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The Mailer of the Rolls was dissatisfied, and ordered a new 
trial, which took place before Pollock, C. B. at the next Derby 
Affizes, (Spring 1869), when the jury found a verdidl for the 
defendants. It is worth mentioning in paffing, that the Lord 
Chief Baron, whofe fkill in imitating hand-writing was well- 
known to his contemporaries, wrote a letter to Serjeant Hayes 
during the Eafler Vacation which followed, half of which was 
wTitten in the hand-writing of the teflator, Mr. George Nuttall, 
and the reft, in the hand-writing of the perfon who was fupposed 
to have forged the codicils j and very admirable imitations were 
the two portions of the letter. 

The plaintiffs moved for a new trial. The Mafl.er of the 
Rolls, who never varied in the view he entertained of the cafe 
from the firfl, refufed it. An appeal was made to the Lords 
Juflices, who were divided in opmion ; Lord Juflice Turner 
being for a new trial, whilfl Lord Juftice Knight-Bruce, who 
took a ftrong view in the fame diredtion as the Mafler of the 
Rolls, and delivered an extremely charadleriflic judgment, was 
againft it. The plaintiffs appealed to the Houfe of Lords, who 
by a majority of two to one ordered a third trial to take place at 
the Guildhall, before Lord Chief Juflice Cockburn. By this 
time Mr. Macaulay had died, Mr. Mellor had been made 
a judge, and Mr. Flowers had been appointed a metropolitan 
police magiflrate, and on the final trial, which began on the 
22nd February and ended on the ifl. March 1864, the plaintiffs 
were reprefented by Mr. Karjlake Q. C, Mr. Field, fince 
the laft trial appointed one of Her Majefly's Counfel, and 
Mr. Hannen ; and the defendants by Serjeant Hayes, Serjeant 
Ballantine, and Mr. Wills. The verdidt was in favour of the 
defendants, thus pronouncing the three codicils forgeries. It 
is a remarkable fadt, that out of the nine counfel engaged 
in this great cafe, one is at prefent Lord of Appeal, four 
others have been or are judges of the Court of Queen's 
Bench, or of the High Court (one of them being now a law 
Lord,) and one was appointed flipendiary magiflrate at Bow 
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Street, where he earned the respedt and affeaion of every one 
who had to do with him. 

Serjeant Hayes appeared once more before the Mafler of the 
Rolls in Creffwell v. Jackson. The iame perfon who had found 
and had benefitted by all the codicils had one final discovery 
of the fame fort — ^a document which, if genuine, would have 
eflabliflied all the codicils. The Mafler of the Rolls, however, 
would not liflen to it for a moment ; Serjeant Hayes was not 
even called upon, and the long litigation came, at length, to an 
end. 

It is difficult to fpeak in exaggerated language of the mafterly 
performance of Serjeant Hayes, throughout this remarkable 
cafe. He was exceedingly interefled in it. With one friend, it 
formed for months the conftant, fometimes the daily, topic of 
discuffion. Serjeant Hayes had every minute facft and circum- 
flance at his fingers' ends. He forgot nothing in the long courfe 
of his conduft of the cafe, and never miffed a point. His 
crofs-examinations were of the very higheft order, and displayed 
great fertility of resource, and great capacity for dealing with 
perfons of differing charadters and intelligence. His crofs ex- 
amination of the principal witnefs for the plaintiffs at Guildhall 
was a mafter-piece, and elicited the greatefl admiration amongft 
his profeffional brethren ; whilft. his fpeeches were fuch as pro- 
bably no man at the Bar but himfelf could have wade. His 
accurate knowledge of law enabled him to criticize, with great 
effedl, the inartificial language and the legal solecifms contained 
in the codicils. His own generous nature was deeply ftirred 
by the cruel and cowardly attempt — at one time very nearly 
fuccefsful — to rob the widow and orphans of the original devifee, 
(the second and third codicils having been "found" after the 
death of the devifee,) and his appeal to the jury on their behalf, 
was of the moft. eloquent and pathetic charadler, and aflonifhed 
thofe who, accuflomed to his ufual tranquillity of manner, and 
placidity of dispofition, were hardly aware of the real warmth 
of his nature, and of the indignation with which a tale of selfifh- 
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rtefs and wrong never failed to infpire him. But the moft. 
remarkable part of his fpeech at the Guiidhalt^z.% that, in which 
he brought his unrivalled powers of humour to bear upon the 
cafe. Poflibly he was not without a fense that he had an 
appreciative auditor in the Lord Chief Juftice, whoie enjoyment 
of Serjeant Hayes's beft. paifages knew no bounds. Never 
was the maxim — 

Ridiculum acn 
Fortius et melius magnas pkrumque fecat res 
•better illuftrated. The word "daughter" was never mis-fpelt 
by the teftator. The perfon charged with the forgeries habit' 
ually wrote it, by a locally phonetic misspelling, "dtnighter" 
"In the codicils," laid Serjeant Hayes, "you have 'd^mghter' 
" 'd(?ughter', 'd^mghter', 'till there cannot be a doubt about it. 
"If the plaintiff's counfel can fliew a 'daughter' of the perfon 
"accufed, or a *d<nighter' of the teftator, I will give up the 
"cafe. Can you, gentlemen, be doubters?" The teftator had 
carried on a long correfpondence with the Tithe Commutation 
Commiffioners, all corredtly written. In the codicils, "tithe 
commutation" was fpelt "tith commuation" ! "It was as bad" 
faid the Serjeant, "as if a London Stock Broker fliould fpell 
" 'confols' with an 'u ', and make a Roman Magiflrate out of the 
"Three per Cents. " 

The codicils had been discovered under very odd circum- 
ftances ; one, in a penny memorandum-book, another — ^which 
Lord Juftice Knight-Bruce had ftyled, "if he might do fo with- 
"out disrefpedl," 'the hay-loft codicil', — in a pickle-jar in a hole 
in the wall, under the window-cill, of an out-houfe. One of the 
principal witneffes — an attefting witnefs, in fadl, to the fecond 
and third codicils — was one Job Knowles, the leffee of a 
quarry. "What, " laid Serjeant Hayes, "will the jury fay, when 
"I tell them that I will prove that an iron vice, weighing fixty 
"pounds Was, in the teftator's life, fcrewed over the window- 
"board, under which the hole containing the pickle-jar and the 
"third codicil were found, fo that the teftator, two months be- 
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"fore his death, with an abscefs in his back,(which he described 
"in one of his letters, as five inches long, three inches broad, 
"and one and a half deep,) mufl have gone up to the loft, un- 
"fcrewed the vice, lifted it up, made the hole in the wall, and 
"depofited the jar with the twenty fovereigns and the codicil, 
"then covered it up, and fcrewed the vice over it again ; and 
"all this — to prevent any one from finding it ! The hole in the 
"wall! Why, imagination could hardly go beyond it! No 
"more codicils had been found, and one bleffing of thefe 
"Chancery proceedings had been, that they had flopped the 
"finding of codicils. But for them, 2, fourth codicil muft, have 
"been found. It mufl have come ! The fecond and third had 
"each been found after nine months — the ufual period of ges- 
"tation — but perhaps, as there was fo little of the property then 
"left to be dispofed of, this might have been only a feven 
"months' codicil ! It was certainly difficult to conceive where 
"it could have been found. One could hardly imagine a more 
"obfcure place for fecreting a codicil. Perhaps, however, in 
"Job Knowles'5 quarry, whilfl his men were blading the rock — 
"with gun-powder, of courfe — in fome fiffure, the perfon chiefly 
"interefled in thefe findings might have feen an ante-diluvian 
"toad fitting on fomething, and faid, 'Blefs me 1 what is that?' 
"Why, what could it be.? — but a codicil !" 

Thefe happy gifts have, on more than one occafion, (hed a 
calm around their owner, and introduced a ferener atmosphere 
into places where it was much needed, A motion was once 
made in the Queen's Bench for a habeas corpus to St. Helena. 
and Mr. Flood, of counfel for the applicant, was in his fecond 
day of argument. He had been tracing how the King's writs 
ran into fuch parts of France, as were in Englijh occupation 
during the times of the Edwards and the Henrys, and had now 
got down to fomewhere about the date of the lofs of Calais. 
The learned Lord Chief Juflice had betrayed many fymptoms 
of wearinefs, and given vent to fome unmistakeable expreflions 
of impatience. Jufl about that time Mr. Finlafon, who had 
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even then long ably reported for The Times, and who was very 
well known to the Lord Chief Juflice, had recovered from a 
dangerous illnefs. Serjeant Hayes came into Court, and foon 
perceived that the atmosphere was heated in more fenses than 
one ! He fent up to the Bench the following lines — 

"But though grim Death for once was cad, 
" He caught poor Finlq/on at laft, 
"And he for final judgment flood 
"Side by fide with Solly Flood, 
" One judgment for them both fufficed, 
" Both in one doom together fpliced, 
"That Flood ftiould talk for endlefs ages, 
"And Fin. report in countlefs pages." 

The change which came over the Chief Juflice's countenance 
will never be forgotten by thofe who were prefent. 

Many were his fugitive contributions to the amufement of the 
circuit. One or two illuflrations may perhaps be given. At 
one of the circuit towns, which was alfo the place where the 
Quarter Seflions were held, a good many profecution briefs, 
both at Aflizes and Seffions, ufed to be held by a barrifler well 
known amongft his contemporaries — W.F.P.Morewood. Some 
one paffed acrofs the table to Mr. Hayes a couplet, headed 
"Morewood" which ran as follows — 

"Thee beaks admire, to thee attorneys run, 

"And flill thou art more woo(e)d and they more won." 

Hayes immediately wrote and fent back — 

" If epigrams thou writeft, write a good 'un, 

" Nor jefl at Morewood with a head more wood-en !" 

'Till the "fingle judge" fyflem, which has been the ruin of 

the circuits to which it has been applied, came into exiflence, 

the Midland was a very favourite circuit with the judges, and 

was generally chofen by the seniors on the Bench. Some 

thirty-five to forty years ago Baron Parke was conflantly one 

of the judges for the Midland circuit. His partiality — it might 

almoft. be laid — his craze for frefli air will dwell, to their dying 

days, in the memories of thofe who were fubjedl to it. Who, 



xiv Biographical Preface. 

that was on the circuit at the time, will ever forget how in bit- 
terly cold weather at the Lincoln Spring Affixes, when 

"All was white, both high and low, 
"As a Che/hire yeoman's dairy," 

he ordered a number of windows which could not be got open 
to be broken — or how the mandate was obeyed, literally to 
the death of one popular and respe6ied member of the circuit, 
— S.J. Partridge — -who caught a violent cold on the fpot, and 
died in a few days of pneumonia? Before this tragical incident 
had destroyed the farcical aspedl of the learned Baron's treat- 
ment of fuch matters Mr. Hayes had written^ 

"Two fuitors, fadly in the dark, 

" For juflice came to Baron Parke, 

"But nothing got, to their vexation, 

" Save colds, fore throats, and inflammation ; 

"The (hivering Bar and Jurymen declare 

"Their dread of all fuch Jujiices in Eyre." 

Mr. Hayes was for a long time the "Attorney General" of the 
Midland Circuit, and during his tenure of office always pro- 
duced fome amufing jeu d'efprit for the entertainment of the 
"Circuit Court". In the Spring of 1852 Mr. Mellor Q. C. was 
a candidate for the borough of Warwick. A Circuit Court was 
held at Leice/ler after the dinner of the bar mefs on Tuesday, 
March i6th. Mr. Hayes read a paper, to which he invited the 
aflent of the circuit. The following paiTages are extra<5ted — 

"Mr. Mellor Q. C. is congratulated on his candidate-fhip and 
"prospedls at Warwick. 

"Mr. Mellor'^ addrefs to his propofed conftituents having been 
"laid before the Circuit Court, 

"Resolved — that, the same being too long to be read, it be 
"confidered as read — 

"And the following additional refolutions founded on the Addrefs 
"were propofed by the Attorney General and carried unanimoufly — 

" I ft. That it having been reported to the Court that fome of the 
"conftituency find it difficult to underftand, or in their own language 
"'to make head or tail of Mr. Mellor's Addrefs, Resolved, that 
"Mr. Mellor h^ congratulated thereon, and that the aid of a Com- 
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"tnittee be proffered to aflift in making any future edition more 
"unintelligible. 



" sth. That Simp/on, Merewether, and Bremer^ be requefted to 
"enforce on theele(flors the expediency of giving //«»z/£r votes to 
" Mr. Mellor, and j)erfonally to illuftrate fome of the 'peculiar 
"burthens of the land' referred to in Mr. Mellor'^ Addrefs." 

But Serjeant Hayes was much more than a humourifl, a law- 
yer, or an advocate, He was a fair Greek and an excellent 
Latin fcholar. He re-read Marcus Aurelius, one vacation, two 
or three years before his death. He read Latin with fluency 
and eafe. He was fond of Horace, and ufed to dip into 
Quintilian, Pliny, Cicero, and Virgil. He knew Italian well 
and was a good French fcholar, very fond, amongft other 
French writers, of Finilon and Maffillon, In Englifli literature 
he was extremely well read, being efpecially fond of poetry. 
Our beft. Englifh poets were very familiar to him, and graceful 
and appropriate quotations dropped naturally from him in 
familiar converfe, and his knowledge of hiflory was extenfive 
and accurate. He rarely, if ever, paffed a day without reading 
fomething frefh. He liked to read (landing, and generally had 
a book on hand, which he read whilfl dreffing. Nor did his 
accompliftiments end here. He loved mufic from the bottom 
of his heart, and had an exquifite touch on the piano. Even 
when his voice was the worfe for added years, nothing could 
be more delightful than to liften to him wandering over the 
keys, with the tender touch of a fpirit filled with harmony, and 
warbling Moore's Irifh Melodies, or fome fuch old fong as 
"Drink to me only with thine eyes". One underllood, as one 



* /. Woodhoufe Simp/on, Charles G. Merewether, and /. Hihberd Brewer, 
the three ftouteft men on the Circuit. Mr. Merewether fucceeded Mr. Juftice 
Hayes as Recorder of Leiaejler in 1868, and became a Q. C. in 1877 ; he was 
for fome time M. P. for Northampton, and died 26th June 1884. Mr. Brewer 
was, from the year i860 until his death, Recorder of Northampton ; in 1861 he 
was appointed a Matter in the Queen's Bench, which office he refigned in Feb- 
ruary 1889, and died 2Sth January 1890. E. M. 
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few the lightnefs and delicacy of his touch, and felt the fym- 
pathies of his voice, how it came to pafs that, with a wit rarely 
equalled, with powers of humour never furpaffed, his fliafts of 
ridicule were fo gently aimed and fo tenderly delivered, that, 
though they never miffed the mark, they flruck without wound- 
ing, and that the poffeffor of fuch dangerous gifts never made 
an enemy and never lofl. a friend. 

Who (hall adequately describe his private worth ? his truth 
and tendernefs at home ? his affeiSion and loyalty as a friend ? 
the wife philofophy of his counfels, the temperatenefs of his 
fpirit, the evennefs of his temper, the purity and unobtrufive 
piety of his life, and the beauty of his example ? Thofe who 
knew him bed knew mod to admire, knew leafl. to wifli other- 
wife about him : and few men have paffed away leaving more 
tender or more lading regrets in the hearts of thofe amongd 
whom they lived and had their being. He had his disappoint- 
ments — and they were great ones — at the bar. More than once 
a judge-fhip feemed within his grasp, and his appointment was 
almod univerlally expedted, but it fell to other hands. He never 
once betrayed the flighted forenefs or fense of disappointment, 
and on each of fuch occafions the letter of congratulation fent 
by him to the newly appointed judge was amongd the earlied 
and amongd the mod generous received, "^quam memento 
"fervare mentem" was, with him more than a maxim — it was 
a pradlice. 

Serjeant Hayes was of middle datura, if anything a little 
below rather than above the middle height. He was fpare and 
exceedingly well made. At the time of his death he was as 
upright as a life-guardsman, and very aftive. He walked to the 
lad with a quick, brifk dep, and with the fpring of a man of 
thirty. He was very fond of exercife, both on foot and on 
horfe-back, and very feldom indeed had too much of it. He 
enjoyed excellent health, and, with the exception of one ferious 
attack of fleepleffnefs, which greatly distreffed him, during a 
heavy circuit, had hardly had a day's illnefs for twenty years or 
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more before his death. '■'^ Mens, f ana in corpore.fano" never 
found a fitter fubjedl for application. 

From the above mernoir of the .late Mr. Juftice Hayes, Writ- 
ten, as has already been flated, for this volume, by H.n Juftice 
Wills, the reader will no.t fail to appreciate the great genius and 
amiable charadter of the writer of the pieces which follow. It 
muft be added that he was of a nature fo modeft. and retiring, 
that few of the very clever and \^\Vcj jeux d'efprit, of which he 
was author got into print, and it was only at the earneft reqiieft 
of friends that fuch as did appear were printed, and then "for 
private circulation only". , For thofe which appear in this 
volume I am indebted to, and defire to exprefs my thanks to 
Lord Bramwell, and Mr, Juflice Wills. 

To Mr. Juflice Wills I am especially grateful, for the kind 
alTiftance he has given me, not only by procuring for me the 
pieces themfelves, (fome in the handwriting of the author,) and 
for the above memoir, but alfo for the loan of the original pen 
and ink illuftrations to " Crogate's Cafe", by the late William P. 
Man/on, Esq., of the Midland Circuit, and for the aid rendered 
to me by him throughout the work of endeavouring to preferve 
thefe clever legai facefiiz from oblivion. 

The medallion portrait of Mr. Juftice Hayes, which forms the 
frontispiece to this volume, was copied, by photography, from 
a bas-rehef, in the poffeffion of Mr. Juftice Wills, made, after 
the death of Mr. Juftice ffayes, by F. J. Williamfon, Esq., of 
EJher. This portrait is confidered, by all who were beft 
acquainted with the late learned Judge and therefore beft able 
to form a correft opinion, a remarkably faithful and delicate 
likenefs, and the manner of its execution refledts very great 
credit upon the artift, who, in this portrait, has fucceeded in 
catching the happieft expreffion of the late Judge. For the 
admirable photographic copy here prefented, I fmcerely thank 
Dr. Wills. 

I have alfo to thank Thomas W. Brogden Esq., of the Mid- 
land Circuit, for fending to me the two pen and ink illuftrations 
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which appear with the verfes, '■'To the Memory of John Doe 
and Richard Roe". 

The Titles and Prefaces to "Crogate's Cafe" and "The 
Latefl Reform Bill" are reprints of thofe originally prefixed to 
the works, when iffued by the author, and the dates thereon 
indicate when they were firft iffued. 

The "Bill for the more effeflual Profecution of the War with 
Ruffia" was printed on blue foolscap paper, in the form of a 
Bill introduced into the Houfe of Lords, and was printed (as 
the date on it proves) in February 1855, jufl at the time when 
the War in the Crimea was progreffing not entirely in a fatis- 
fadtory manner, and fhortly after a fecond false report of the 
fall of Sebaflopol hsA found its way into fome of the daily 
newspapers, including The Times. 

All the notes, except thofe ending with initials, are from the 
pen of Mr. Juflice Hayes. 

Edmund Macrory. 

Dicember, 18^1. 



[PRINTKD FOR PRIVATK CIRCUF.ATION ONLY. 



CROGATE'S CASE; 



DIALOGUE 

in p' ^f)atic0> 



ON 



SPECIAL PLEADING REFORM, 



LONDON : 
B. E. BULT, PRINTER, 25, NEW QUEBEC STREET, PORTMAN SQUARE. 

1854. 



PREFACE TO CROGATES CASE. 

'^^^^'|HE following Dialogue was written fome years ago, 
at a time when fpecial demurrers were rife in the 




Common Law Courts, but when their frequency 
had brought confiderable odium on the Law. 
For the firfl. time doubts began to be expreffed concerning 
the utility of the myflical lore of fpecial pleading.' Was it 
eifential, it was afked, to the adminiflration of juflice, that the 
fimple llatements of the litigant parties, of the fadts out of 
which their difputes arofe, fhould be governed by rules of fo 
complicated and artificial a nature, as to require the labour of 
a life to underiland them ? AVas it creditable to the Law, that 
fuits fhould be determined upon points of fuch refined and 
curious technicality as to render it utterly impoffible to explain 
to a defeated plaintiff, or defendant, why judgment had been 
given againfl. him? A furious attack on fpecial pleading enfued. 
The whole body of legal Reformers (a dillindl branch of the 
Profeffion in recent times*) sounded the alarm, the News- 
papers joined m the outcry, and not a word was heard in defence 
of the fyftem from any quarter. In this Hate of things, the 



"As if the Law were now intended 
For nothing else but to be mended. " — Hndibras, 
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Wnter conceived the idea of discuffing the merits and demerits 
of fpecial pleading, in a Dialogue between an adept in the 
fcience and a fuitor, who had been one of its vi6tims. The 
name of Surrebutter, immortahzed in The Pleader's Guide, pre- 
fented itself as appropriate for the Lawyer ; and in order to 
give additional weight and authority to his arguments, the 
Writer, by a fomewhat bold fidlion, took the liberty of elevating 
him to the Bench of that Coutt, in which the technicalities of 
modern pleading had been mofl curiously elaborated. 

The celebrated Edward Crogate, whofe name and cafe were 
familiar to every Student of pleading, was chosen for the 
Suitor. This feledlion of a modern fiftitious Judge and an 
ancient deceased Suitor, rendered it neceflary for the purpofes 
of the Dialogue, either that the Shade of Crogate (hould be 
brought to the Earth, or that the Judge fhould be conduced 
to the Shades ; and the latter alternative was refolved upon, as 
involving a fmaller violation of probability, fpirit-rapping not 
having been then invented. In the Dialogue, the Writer has 
endeavoured to discufs and examine fome of the fundamental 
principles of fpecial pleading, to exemplify the practical working 
of the fyilem in fome of its extraordinary modern refinements 
and to contrafl the different views taken on the fubjedl by the 
learned adept on the one fide, and the illiterate vi6tim on the 
other ; the former refolutely ignoring the exiflence of common 
fense, the latter defirous of fweeping away all fyflem, and re- 
garding a County Court Judge, adminiflering what is called 
"fubjlantial jujlice," * as the moft. perfedl human tribunal. 

The Dialogue was written with no view to publication, and 
after it had been finifhed, it was laid afide until the fubjedt 



* A good fpecimen of this favourite commodity is furniflied in the following 
well-known decifion : — A Defendant having alleged his inability to pay the 
PlaintiiT's demand', the Plaintiff admitted the fadt, but maintained that though 
the Defendant himfelf could not pay, he had an Aunt who could ; and the 
Judge being of this opinion, made an order againft the Aunt I This is faid to 
be a leading County Court authority, and is commonly cited as — "My Aunt's 
Cafe." 
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appeared to have been deprived of all intereft by the paffing of 
the Common Law Procedure Aft ; a meafure which has fleer- 
ed a middle courfe between the extreme views of Surrebutter 
and Crogate with remarkable fuccefs. The printing of a fmall 
number of copies of the Dialogue has been entirely the adt of 
fome friends of tjie Writer, to whofe opinion he attaches a very 
high value, and who were defirous of preferving this trifle as a 
memorial and relic of a curiously artificial fyllem now rapidly 
paffmg into oblivion. 



NOTICE OF CROGATE AND HIS CASE. See 8 Rep. 66. 

EDWARD CROGATE was a Fanner in the County of Nor- 
folk, who, in the fixth year of yames the Firjt, brought an aflion 
of trefpafs againfl Robert Marys, for driving his cattle off BaJJlng- 
ham Common. The defendant pleaded that a houfe and land in 
Baffingham were copyhold, and part of the Manor of Thurgarton; 
that the Bifliop ai Norwich was feised thereof in fee, and prefcribed 
to have common of pafture in Baffingham. Common for him and 
his cuflomary tenants of the faid houfe and land ; that the Bifhop 
at a Court, granted the houfe and land to William Marys ; and 
that the defendant, as fervant and by command of William Marys 
molliter, drove Crogate's cattle off the common. To all this, Cro- 
gate, or rather his Pleader, replied, De injuria fua propria abfque 
tali caiifaj whereupon the defendant demurred at law ; and the 
cafe having been very learnedly argued, the Court decided againft 
Crogate, and held his replication bad. In this cafe, as Coke fays, 
divers points were refolved, which he has embodied in the Ihape of 
four Refolutions, which are among the curiofities of the Law, and 
have fcrved as the foundation for a vafl fuperftruiflure of technical 
learning especially in modern times. 



DI ALOGU E 




speakers — Baron Surrebutter, and 
Edward Crogate. 

The Venue is in ^Z %^^Z%, 

Baron Surrebutter. 

AM informed that you are the Shade 

of the celebrated Crogate, who, in his 

mortal flate gave rife to the great cafe 

reported in 8 Co. 66, and whofe name 

is infeparably conne6led with the doctrine of de 

injuria. 

Crogate. — I can't fay that I quite underftand 
you. 

Sur. B. — ^Why, did not you bring an a6libn of 
trefpafs againfl a man for driving your cattle, in 
which judgment was given againft you, becaufe 
you had improperly replied de injuria ? 

Crog. — Oh, aye, to be fure ! I did go to law 
with a fellow who drove my beafls off Bajjlingham 
Common, where they had as good a right to be as 
any beafts in the county o' Norfolk ; and as you 
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fay, it was given againft me through fome knavifh 
quibble or other. The more fhame for the Judges 
who decided it, fay I. But pray, may I afk who 
may you be ? 

SuR. B. (fiirprifed) — What! — Not know me, 
Mr. Crogate ? Why, I have done more to eluci- 
date the do(5lrine of de injuria than any Judge 
fince my Lord Cokes time. But I am afraid you 
have not taken in Meefon and Wel/by here. 

Crog. — Why, we've taken in a pretty goodifh 
number of all forts, but I can't fay I know the 
gentlemen you mention. But pray what brought 
you here, may I afk ? 

SuR. B. — I have jufl been fent here, Mr. Cro- 
gate, by a moft erroneous decifion of the Judges 
of your Court below, which I would gladly carry 
to a Court of Error, if I could. 

Crog. — Well, I 've tried both forts of Courts in 
my time ; and, though it was given againft me in 
both places, I think, that fomehow or other, one 
gets more fubftantial juftice down here. There is 
no rifk of a man (or a ghoft, as I fhould rather 
fay,) being turned round on a quibble. But what 
ground have you for finding fault with our Court .'' 

SuR. B. — Mr. Crogale, I am the unfortunate 
vidlim of their loofe pleading, as you fhall hear. I 
was bufily engaged in the upper regions in 
preparing fome elaborate Judgments in further 
elucidation of the New Rules, when I was fum- 
marily removed by habeas corptis before I could 
find time to queftion the regularity of the pro- 
ceeding. I made the belT: cf my way down 
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below, and arrived on the banks of the Styx 
without accident. Here I found myfelf in the 
midft of a multitude of unhappy fhades, whom I 
underftood to be Charon s remanets, but upon a 
fpecial application I was fortunately placed at the 
head of his paper, and ferried over with little 
delay. On reaching the further fhore I was 
confiderably alarmed by Cerberus, whofe multi- 
farious head flruck me as being decidedly bad 
on fpecial demurrer. I had, however, fortunately 
prepared myfelf againft this danger, by bringing 
with me a very fpecial traverfe, which I imme- 
diately threw out to him as a bait. He greedily 
caught it, and fwallowed the inducement in a 
twinkling ; but the abfque hoc ftuck in his throat, 
and nearly choked him, and in the mean time I 
made my efcape. As foon as I was out of his 
reach, I began to revolve in my mind whether an 
action on the cafe could be fupported againft his 
proprietor, for keeping a dog ufed to bite at 
fhadows, when, upon a very fhort notice, I was 
fummoned to take my own trial, which, as I had 
not been put under terms, ftruck me as a great 
irregularity. 

Crog. — I am forry I was not by to fee you 
tried. 

SuR. B. — Mr. Crogate, you would have derived 
very little benefit from witneffmg the proceedings, 
• which were more like the fummary pra6lice of one 
of the new-fangled county courts, than the regular 
procedure of a* refpe6lable fuperior, or even 
inferior tribunal. The pleadings were ore tenus, 
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as in the early days of fpecial pleading. Rada- 
manthus took the cafe into his own hands, and 
a6led both as Judge and .Profecutor ; and he 
declared againfl me ex delicto, in cafe for breach 
of duty, by having fyftematically obflructed juftice 
during my judicial career, with the frivolous tech- 
nicalities of fpecial pleading. I pleaded that fpecial 
pleading was a wife and ufeful fyftem, and that I 
had helped to remedy all its- defedls by the New 
Rules. This plea was perhaps bad in form, as an 
argumentative general iffue ; but I was willing to 
run the rifk of a fpecial demurrer for the chance of 
entrapping my opponent into a denial of only one 
branch of my plea, and fo of impliedly admitting 
either that fpecial pleading was a wise and ufeful 
fyftem, or that I had helped to remedy all its 
defe6ls ; in either of which cafes I fhould have flood 
well for judgment. But he replied by afferting that 
fpecial pleading was an abominable fyftem, and 
that I had made it much worfe by the New Rules. 
To the replication I demurred fpecially on the 
ground of duplicity ; but to my aftonifhment, the. 
Court, on my refufing to withdraw my demurrer, 
moft unceremoniously fet it afide as frivolous, and 
gave judgment againft me. Now, Mr, Crogate, I 
confider the judgment to be wrong ; but the idea 
having occurred to my mind that the Judges may 
poffibly have been misled by the do6lrines laid 
down in your great cafe, I determined upon finding 
you out, in order that I might converfe freely with 
you on the fubjeft. 

Crog. — And pray, Mr. Judge, how did you 
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Baron Surrebutter giveth his card to Darius. 
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difcover me ? 

SuR. B, — With confiderable difficulty, Mr. 
Crogate. After I had been removed into thefe 
difmal regions according to my fentence, and had 
had time to recover a Httle from the furprife and 
mortification of this adverfe judgment, I began to 
receive fome consolation at finding myfelf in the 
very beft fociety. I difcovered, in fhort, that moft 
of the magnates of the earth were no better off than 
myfelf. Kings, Emperors, and Statesmen fur- 
rounded me on all fides ; and many of the greatefl 
Heroes and Conquerors of antiquity were pointed 
out to me. I was anxious, of courfe to fee Coefar 
and Alexander, but was unable to get near them. 
I had, however, the good fortune to fee the 
Perjian monarcb Darius ; and I took the oppor- 
tunity of informing him that we had recently 
decided in the Court of criminal appeal, that his 
name was not in the eye, or rather I fhould fay 
in the ear of the law, idem fonans, with Trius* 
a piece of news that appeared to afford him a 
melancholy fatisfaction. Quitting this ariflocratic 
region with regret, I was conducted to the 
Judicial Quarter, where I fortunately met with 
the ghoft of Sir Edmund Saunders, wTio received 
me with great cordiality, and expreffed much 
fympathy with my misfortune. This was natural 
enough, for he had, as he told me, been turned 
round pretty much as I was, in confequence of 
putting in what the Court faid was a tricky plea. 

* Sec 3o L. J. Rep. M. C. p. 207. 
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The fa6l was, that he had given exprefs colour in 
his plea, and was aflonifhed when iffue was taken 
upon it, and he was required to prove its truth ; 
and being of courfe unable to do fo, or to convince 
the Judges that the allegation was not properly 
traverfable, he was at once condemned for making 
a falfe defence, and thus became an illuftrious 
vi6lim to the ignorance of his Judges. This 
eminent Judge was kind enough to fhew me fome 
of the lions of the place ; and to tell you the 
truth, Mr. Crogaie, I was not a little fhocked at 
much that I witneffed. 

Crog. — Aye, aye, Mr, Judge, I reckon that it 
was not very pleafant to fee the way in which fome 
of you lawyers are treated down here. 

SuK. B. — Mr. Crogate, I was horrified at 
witneffmg fome of the punifliments of eminent 
fpecial pleaders. I faw two illuftrious men engaged 
in a complicated courfe of fpecial pleading with 
each other, which refulted in everlafting new 
affignments. Another pair of pleaders fimilarly 
engaged, were fubjected to the mortification of 
having eternal judgments of repleader awarded 
againft one or the other of them. But the moft 
lamentable cafe appeared to be that of the ghoft 
of a fpecial pleader of the old fchool, who was 
fentenced to draw an undemurrable plea to an 
atlion, brought after the New Rules, upon a bill 
of exchange, with counts for the confideration,. 
intereft, and the money counts, in which the 
defence was made up of part failure of confidera- 
tion, part payment, a fet-off as to part, and 
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Crogate's Case, 13 

payment into court of the refidue. This unhappy 
ghoft had all the New Rules and the forms of the 
Judges, and the decifions of the Courts upon 
them, given to him to enable him to accorhplifh 
his talk ; but the more he read the more he was 
puzzled. Sir Edmund and I witnefffcd his 
abortive attempts with great interefl ; and he 
-pointed out to us a difium of a great pleading 
Judge to the effect that " there mufl he. fame way 
" 0/ pleading in fuch a cafe,* though the court 
" was not bound to fay what it was." Sir Edmund 
gave me a knowing wink, and whifpered in my 
ear that it was all very well to fay fo, but that he 
took it to be clear that the thing could not really 
be done ; and we left the pleader at his work, 
without being able to give him any material 
affiflance. 

Crog. — ^Well, but how came you to find me 
out, Mr. Judge .'' , 

SuR. B. — Why, Sir Edmund was kind enough 
to point out to me the region affigned to departed 
litigants ; though he was very fhy of fhewing- his 
own face in that quarter, for fear of being ill-ufed. 
And truly, Mr. Crogaie, as foon as I fet my foot 
within its bounds, I was attacked and mobbed in 
the mofl unmerciful manner by a hofl of former 
plaintiffs and defendants, againft whom I had given 
judgment in my life time, as they alleged, contrary 
to plain jiiflice and upon technical quibbles. I en- 
deavoured to juflify my Judgments, by (hewing 

* See 16 Mae. and W. p. 762. 
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that they were in stri6l conformity to former de- 
cifions, but this only irritated them the more, and 
brought new affailants upon me ; and at length they 
became fo violent, that I was glad to make my 
efcape to this comparatively tranquil fpot, which 
appears to be chiefly peopled by litigants who have 
been long fince removed from the earth. 

Crog. — I fuppofe you found out fome here 
whofe names you had heard of before ? 

SuR. B. — Oh, yes ! Mr, Crogate ; I was firft 
accofted by a venerable-looking oldgentleman, who 
told me his name was Twyne* and that he had 
got into a world of trouble in the Star Chamber 
about fome goods and chatties which he had taken 
for a debt, and good naturedly fuffered to remain 
for a fhort time in the poffeffion of his debtor; upon 
which ground the Judges decided that he was guilty 
of fraud. Mr. 7Vv;«e affured me that whatever the 
Judges might have held, it was a moft honest and 
ftraight-forward transa6lion ; and that he thought 
it very hard that he fhould have been fet down as 
a knave, and ruined, on account of a mere piece 
of good nature. I endeavoured to comfort the 
old gentleman by informing him, that although his 
cafe had given rife to much misconception, we had 
effectually fet the matter right by recent decifions, 
and that he would be quite fafe if ever the fame 
thing fhould occur to him again ; but Mr. Twyne 
only fhook his head, and faid this Vvas not likely. 
I was next accofled by a difmal-looking ghoft, who 

* See 3 Rep. 80. 
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came up to me and afl-ced me in a solemn tone, If 
1 had made my entry there for a condition bro- 
ken ? I at once recognized him as the fhade of 
Dumber* and was in hopes of getting into an 
interefting discuffion with him ; but my attention 
was arrefted by a miferable-looking ghoft, fur- 
rounded by books and papers, which, with a 
bewildered countenance, he was vainly endeavour- 
ing to read through. Upon inquiry, I found that 
this was the fhade of the celebrated Shelley,^ who 
for fome misdeeds committed upon earth, had been 
fentenced to read and underftand all the decifions 
and books relating to the celebrated rule laid down 
in his own cafe. 

C^oc— Pray, did you happen to come acrofs 
an impudent fellow named Bagg,\ who was for- 
merly one of the burgeffes of Ipfwich ? 

SuR. B. — Indeed, I did, Mr. Crogate ; and he 
conduced himfelf fo difgracefully towards m6, that 
I fhould have committed him inflantly if I had had 
the power. 

Crog. — Why, what did he do. ? 

SuR. B, — I am almofl afhamed to fay. He came 
up to me, and without the fmallefl ceremony, (to 
ufe the language of the pleadings in his cafe) "Con- 
vertens pojleriore'm partem corporis fui more 
inhMm.ano el incivili verfus m-eipjum- fcurriliter 
contemptuofe inciviliter et alia voce dixit hcec 
anglicana verba fequentia, videlicit, — COttlC aiTD 

feifs;."§ 

* See 4 Rep. 119. t See i Rep. 88. J See 1 1 Rep. 93. 
§ See II Rep. 97. 
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Crog. — Ha! ha! ha! I can guefs pretty well 
what you mean, though I don't know much Latin. 
Bagg boafls, that, the Judges decided that there 
was no harm in his a6ting in this polite way to 
the Mayor of Ip/wich ; and that it was againft 
Magna Charta to disfranchife him for it ; and fo, 
whenever he meets with a Judge coming down 
here, he makes a point of faluting him in the fame 
fafhion. I wifh you had been by to have feen how 
old Sir Edward C(?/^^ looked when Bagg accofted 
him in this manner 

SuR. B. — I muft find out Sir Edward, and 
confer with him as to the means of flopping this 
infolence. After escaping from Bagg, I fortunately 
met with a comfortable motherly-looking female 
ghoft who turned out to be the fhade of Mrs. Mar- 
garet Podger,* ^.vA fhe was kind enough to diretl 
me to you ; but juft as I was about to accoft you, I 
was flopped by half a dozen ill-manner'd fliades, 
looking like the ghofls of drunken mechanics, who 
faid they were old friends of mine, and that if I 
was a jolly fellow, I would treat them with fome- 
thing to drink. 

Crog. — Oh ! I know thofe fellows well ; they 
were the fix carpenters, t who were fued by the 
landlord of the Queens Head, at Cripplegate, be- 
caufe they got drunk in his houfe and refused to 
pay for their liquor. They contrived, however, to 
bamboozle the Judges, by fetting up as a defence 
that the landlord was a relation of theirs, and the 

* See 9 Rep. 104. t See 8 Rep. 146. 
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Judges faid they would not allow the carpenters 
to be made trespaffers by a relation ; though, in 
point of fa6l, he was no more their relation than 
I was. However, they managed to win their fuit 
on this ground, and I loft mine ; but, hang me, if 
I could ever find out upon what ground. 

Sus. B. — Mr. Crogate, your view of the Six 
Carpenters Cafe is Angularly inaccurate : no re- 
lation was referred to in it, except a relation to the 
original entry of the defendants into the Queens 
Head. The Court held, and very properly, that 
drinking the landlord's liquor and refufing to pay 
for it amounted to a mere nonfeasance, and would 
not make the original entry unlawful, and the 
carpenters trespaffers ab initio. But, however you 
may have misunderftood the Six Carpenters Cafe, 
you furely can't pretend to be ignorant of the 
refolution of the Judges in your own. 

Crog. — I don't know what refolutions the 
Judges made ; but I know one that I made my- 
felf, and that was never to go to law again. How- 
ever, it was too late ; my beafts were fold to pay 
the lawyer's bills, and I was a ruined man. More 
fhame for my Judges! fay I. 

SuR. B. — Mr Crogate, I am aftonifhed at your 
fentiments. The decifion in your cafe was a moft 
found one ; — it has been admirat)ly reported by 
Sir E. Coke ; it has given the rule to countlefs 
decifions fince ; and has, in facl, conftituted one 
of the great landmarks of fpecial pleading ; and 
yet you are fo unreafonable as to complain of it. 

Crog. — Why, don't I tell you I was ruined by it ? 
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SuR. B. — What on earth can that fignify, Mr. 
Crogaie, if the decifion was a found one ? 

Crog. — But I fay it wasn't a found one. My 
beafls, as I have told you, had as good a right to 
be on BaJJingham Common as any beafls in the 
County of Norfolk, and the defendant had no 
right to drive them off. 

SuR. B. — Very likely ; indeed we may affume 
this to be true. 

Crog. — Well, then, if I had all the right on 
my fide, and the defendant had all the wrong on 
his, how came the Judges to give it againfh me ? 

SuR. B. — For this plain, fimple, and conclufive 
reafon, that you had mofl improperly replied de 
injuria. 

Crog. — Will you be fo good as to fpeak fo 
that I may underfland you. 

SuR. B. — Mr. Crogaie, it is difficult to ufe 
plainer language ; but in order to explain the point 
fo as to make it perfeftly clear to your uninflrufled 
mind, you fhould have confined your replication 
to the traverfe of fome one material allegation in 
the plea, and fhould not have ufed the cumulative 
traverfe de injuria in a cafe in which it was clearly 
inadmiffible. My Lord Coke observesin the 4th 
refolution in your cafe, "that the iffue raised by 
your replication would have been full of multiplicity 
of matter, where an iffue ought to be full and fingle, 
for parcel of the manor demifable by copy, grant by 
copy, prefcription of common and commandment 
would all be parcel of the iffue." I prefume that 
you now fully comprehend the great principle upon 
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which your cafe was decided. 

Crog. — Odzooks, man alive ! (I beg your par- 
don for calling you fo when you're dead), you feem 
to fuppose that I was one of the builders of the 
Tower of Babel inftead of a plain Norfolk farmer. 
I fancied I'd a fort of notion of what you were 
driving at before, but I'll be hanged if your laft 
explanation has not driven it clean out of my 
head. 

SuR. B. — ^Mr. Crogate, I can go no further. I 
have ufed the very plainefl terms which the fcience 
of pleading admits of, and if you can't underfland 
me you muft impute it to your ignorance. It is 
hopelefs, I fee, to attempt to explain the niceties 
of a fcience to a perfon who is ignorant of its 
rudiments. Read Stephen and Chitty and the 
Do£lrina PlacUandi and Com. Digejl Title Pleader 
and the Notes to Williams s Saunders, and the 
New Rules, and my Judgments upon them, and 
particularly the fixteen volumes of Meefon and 
Wel/by ; and when you have maflered them I fhall 
find no difficulty in explaining the matter to you. 
But I forgot that you may probably be unable to 
obtain thefe works in this inconvenient locality, and 
in that cafe I am afraid you muft remain in igno- 
rance of the grounds of the decifion in your own 
cafe to all eternity, for it is not to be expelled 
that I can find time to teach you the firft principles 
of pleading. 

Ci?oc.— ^Well, Mr. Judge, before I went to law 
Pd a notion that juftice was a very plain and fimple 
thing, but the end of my law-fuit and your cxpla- 
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nations have fliewed me that I was mortally mis- 
taken. However, as I don't think I am quite fo 
ftupid as you feem to fuppose, and as you won't 
give me any more explanations of your own (which 
to be fure only make the matter worfe), perhaps 
you'll anfwer a few queftions of mine, for I confefs 
I fhould like to get to the rights of the whole 
concern. 

SuR. B. — ^With great pleafure. 

Croc. — Well, then, let's flart with this: — My 
beafts were my own, and they had a right to be 
on Baffinghain Common. 

SuR. B. — Thefe points did not come in iffue, 
and may be affurned to be as you ftate. 

Crog. — Well, the rafcal that drove them off, fet 
up as defence that he was adling under orders of 
another party, who, as he faid, had a copyhold 
houfe and land, and a right of common, and beafts 
of his own on the common, and told the defendant 
to drive off my beafts, 

Sur. B. — You have corre6lly ftated the fub- 
ftance of the defendant's plea of juftification. 

Crog. — Well, to proceed. All this, d'ye fee, was 
untrue from beginning to end; the man, whofe title 
he fet up, had no copyhold, no right of common, no 
beafts on the common, and gave no orders to the 
defendant to drive off" my beafts. Now I told my 
lawyer to let the Court know the rights of all this ; 
and he told me that his counfellor had pleaded that 
there was not a word of truth in the whole defence. 
What fhould I expe6l then .'' Why, of courfe, that 
my cafe would come on at our 'Sizes and that I 
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Ihould have won the day. But lo ! and behold, a 
trial comes off, as I'm told, behind my back in 
London, and the Judges give it againfl me on all 
points without hearing a fmgle witnefs, and I'm 
fold up and ruined ! 

Sun. B. — A hard cafe. But hard cafes make 
bad law. 

Crog. — I don't know what you mean by that, 
Mr. Judge, but I think bad law makes hard cafes. 
But what I want to make out is, how the Judges 
came to give this rafcally judgment againfl me ? I 
always fuppofed that my lawyer did not let them 
know that the whole defence was untrue, and that 
the defendant got them to believe it. 

Sun. B. — Quite the contrary. The defendant 
by his demurrer expreffly admitted, as I've told 
you, that all the fadls, or what you abfurdly enough 
call the rights of the cafe were againfl him. The 
true reafon for the decifion was, that you denied 
the whole plea inflead of denying a part of it only. 

Crog. — Why, have not I told you that there ' 
was not a word of truth in it from beginning to 
end ? 

SuR. B. — That is immaterial. You fhould 
have denied only part of the plea, and admitted 
all the refl to be true. 

Crog. — ^What ! admit lies to be true ? 

SuR. B. — Yes, certainly, in fuch a cafe as yours. 

Crog. — Come, come, Mr. Judge, you're hoaxing 
me. This is no place for cutting your jokes. 

SuR. B.- — Mr. Crogate, I am fpeaking in fober 
feriousnefs, and affure you that your dafe was de- 
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cided againfl you folely and fimply becaufe your 
pleader had (mod improperly) denied the whole 
of the defendant's plea, inftead of confining his 
denial to fome one part of it, and fo admitting the 
refl to be true. 

Crog. — You aftonifli me ! Pray, be fo good as 
to explain it to me. For what reafon on earth, or 
in the regions below (as I fhould rather fay down 
here), I fhould be obliged to admit lies to be true ? 

SuR. B, — Becaufe it is an eftabliflied rule that 
pleadings fhould not be double. When a plea 
confifts of feveral diftin6l affertions (and whether 
true or falfe is immaterial), the plaintiff is bound 
to ele6l whether he would give an affirmative or 
negative anfwer to it, as he is not allowed to do 
both ; and 'f he wifhes to plead in denial, he mufl 
feledl fome one affertion for denial, and admit the 
reft of the plea. An exception to this rule prevails 
where the plea confifts of mere matter of excufe, 
and involves no queflion of title, intereft, matter 
of record, or authority, derived mediately or im- 
mediately from the plaintiff; but this exception 
did not apply to your cafe. 

Crog. — Then, if my opponent tells two falfe- 
hoods, and I want to deny them both, the law 
will make me admit one to be true. 

SuR. B. — Certainly. 

Crog. — And if he tells ten I muft admit nine 
of them to be gofpel. 

S'UR. B. — Exa6lly fo ; you reafon corre6lly. If 
a plea (not amounting to mere matter of excufe) 
confifts of twenty, or any greater number of dis- 
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tindl affertions, no matter whether true or falfe, 
you muft. flill confine your denial to one, and 
confequently admit the reft. 

Crog. — Weil, we live and learn (as I ufed to 
fay before I was dead). Now, d'ye fee, I had a 
notion in my own mind that in order to do juftice 
you muft firft get at the truth ; but it's a queer 
mode of getting at the truth to make people admit 
falfehoods. However, you fay that this is a rule 
of that which you call fpecial pleading. 

SuR. B. — It is one of the great fundamental 
rules of that admirable fcience. The whole objedl 
of fpecial pleading is to bring the parties in every 
caufe to iffue upon fome one fmgle point, and this 
objedl could never be attained unlefs duplicity 
Were ftri6lly prohibited. 

Crog. — Well, I always heard that duplicity was 
a bad thing ; but I never fuppofed before now 
that there would be any duplicity in denying a 
ftring of falfehoods. 

SuR. B. — I ufe the term duplicity, not in its 
•ordinar}'^ fenfe, in which it is not oppofed to good 
pleading, but in its fcientific and technical fenfe ; 
duplicity, in this fenfe, may confift either in telling 
too much truth, or in denying too much falfehood. 
The rules of good pleading do not prohibit falfe- 
hood when it is free from duplicity, but they do 
prohibit duplicity, even though it rnay be in ftrift 
accordance with the truth. 

Crog. — Mr. Judge, you're getting a great way 
out of my depth. 

SuR. B. — Mr. Crogate, I have explained to 
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you that the objecfl of fpecial pleading is to bring 
the parties to trial upon fome one point. 

Crog. — Well, I always fupposed the obje6l of 
juftice was to get at the whole truth, but it feems 
that the fpecial-pleading way of doing juftice is 
to fhut out the truth upon all points but one. 

SoR. B. — Exa6lly fo, Mr. Crogate ; you are 
now beginning to form a corre6l idea of the 
fcience of fpecial pleading, — to know which, as the 
great Littleton fays, "is one of the moft honorable 
laudable and profitable things in our law." 

Crog. — Egad, Mr. Judge, I wifh I'd known 
as much of it before I went to law, and that fcamp 
fhould never have got the better of me. 

SuR. B. — How fo, Mr. Crogate ? 

Crog. — Why, look you ; I'd have begun the 
game by telling lies againft him, and making him 
admit them all but one ; according to the rules of 
fpecial pleading I could have put him in a pretty 
fix, then. 

Si7R. B. — There is fome originality and acute- 
nefs in your idea, but it would not have availed 
you ; for, if the defendant had fucceeded in fhew- 
ing the falfehood of the particular point upon 
which he had taken iffue, he would have fucceeded 
in the adlion, and all the admiffions of other points 
would have gone for nothing ; fo, in your cafe, if 
you had confined yourfelf, as you ought to have 
done, to the denial of part of defendant's plea, and 
had disproved that, you would have fucceeded in 
your a6lion. 

Crog. — But fuppofe, Mr. Judge, that I had 
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taken the wrong fow by the ear ; and that when 
the trial came on, either from bad information, or 
bad luck, or from my witneffes not coming up to 
the mark, or his witneffes swearing too flrong, he 
was able to beat me on that one point, though all 
the reft of his ftory was untrue ? 

SuR. B. — In that cafe he would undoubtedly 
fucceed, as you would not be allowed to conteft 
at the trial any point which you had admitted in 
pleading. 

Crog. — Now, that is juft what I complain 
of, Mr. Judge ; if a man tells a dozen lies againft 
me anywhere elfe, I may deny them all ; then, 
why fhould I not be allowed to do fo in a Court 
of juftice .'' 

SuR. B. — Becaufe the rules of good pleading 
prohibit it ; and if it were allowed, the whole 
obje6l of pleading, which, as I have told you, was 
to bring the parties to an iffue upon a fmgle 
point, would be defeated. 

Crog. — Mr. Judge, if parties have feveral 
points which they difpute about, why in the name 
of common fense fhould they not be allowed to 
try them .'' If you determine to fhut out the truth 
by making the parties admit all the points fet up 
by their opponent, except one, you may as well 
go the whole hog at once, and make one fide 
admit the whole cafe of the other, and fo put an 
end to difpute. To jny fimple mind, this would be- 
every bit as right and juft as the fpecial-pleading 
rule, and a much fhorter way of fettling law-fuits. 
• SuR. B.^Mr. Crogate, the rule which confines 
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the parties to a fingle point, raised either by way 
of negation or affirmation, is as ancient as the 
fcience of pleading. It originated, as my Brother 
Stephen flates, in the pra6lice of oral pleading, and 
was founded upon reafons of convenience ; nothing 
can be more convenient for Judge and Jury, than 
to bring all caufes by the ftatements and counter- 
flatements of the parties to one plain intelligible 
fmgle point. 

Crog. — That might be all very well, if people 
went to law for the convenience of the Judges and 
Juries, and not to get jufti'ce for themfelves. If 
they have only one point in difpute, they don't 
want more than one tried ; but if they difpute 
about feveral, it is a wicked injuflice, that the law 
fhould refuse to try more than one. Really, Mr. 
Judge, this is as plain as that two and two make 
four, and fo there's an end of it. 

SuK. B. — There would be more weight in your 
obje6lions, Mr. Crogate, if fpecial pleading exifled 
in its original integrity ; but it is proper that I 
fhould inform you, that fmce your time, a great 
relaxation of the fyflem was made by a Statute 
paffed in the reign of Queen Anne, and which 
enables defendants, with leave of the Court (which 
is feldom refused), to plead feveral matters, fo that 
they may now deny any number of material alle- 
gations in the declaration, or fet up any number 
of diftin6l affirmative defenqes. 

Crog. — Ah ! that makes a great difference ; and 
I fuppose that, if my cafe had happened after this 
A<51 of Parliament, I fhould have been allowed to 
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deny the whole of that fellow's trumped-up plea. 

SuR. B. — Certainly not, Mr. Crogate ; the pri- 
vilege of pleading feveral matters was confined, by 
the flatute, to the pleas of defendants (except as to 
plaintiffs in replevin who are (/'^ai^z defendants), and 
your replication would have been as bad after the 
ftatute as it was before. 

Crog. — Well then, all I can fay is, that it was 
a rafcally A61; of Parliament. It is bad enough to 
deny juflice to both parties alike ; but to give 
it to one, and deny it to the other, becaufe one 
happens to be what you call plaintiff, and the other 
defendant, is really too bad. 

SuR. B. — You are unreafonable, Mr. Crogate. 
The policy of the Statute of Anne, in permitting 
an unlimited number of pleas, may, indeed, be 
very queftionable, but furely a ftand ought to be 
made fome-where. If feveral replications were 
allowed, we muft allow feveral rejoinders, feveral 
furrejoinders, and fo on to feveral furrebutters ; 
iffues would be multiplied like the population, ac- 
cording to the theory of Malthus, in geometrical 
progreffion ; and a fmgle a6lion of trejpa/s might 
fo expand itself, as to require the fkins of a flock 
of fheep for the nijiprius records. Now, however 
advantageous this might be for the agricultural 
intereft, it would be, in other refpefts, an abfolute 
evil ; and confequently the law, while it allows of 
an unlimited number of pleas, flriftly prohibits 
duplicity in a replication. And even with refpeft 
to pleas, although a defendant may raife twenty 
or more different defences, each muft form the 
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fubjecSl of a diftin6l plea ; and the ieail duplicity 
in any one plea will make it bad on demurrer. 

CxoG. — Well, Mr. Judge, this feems to me 
very like fwallowing a camel, and ftraining at a 
gnat. If the law can manage to fwallow twenty 
feparate pleas, it need not be very fqueamifh 
about a little of what you call duplicity in one of 
them. But, for the life of me, I can't conceive 
why, when a man is allowed to deny the whole 
cafe of the other fide, and to fet up any other 
anfwer he may have to it, he fhould not be allowed 
to do fo, in the fhortefl and fimplefl manner, fo as 
to make one flory of it. Why, really, Mr. Judge, 
it muft be arrant nonfense, to make a man fplit his 
cafe into I don't know how many different parts, in 
order to make what you call feparate pleas of it ; 
and there can be no reafon for this, except to 
puzzle and create expense. 

SuR. B. — This, Mr. Crogate, was a neceffary 
confequence of the application of the eflablifhed 
principles of pleading to the ftatutory privilege 
of pleading feveral matters. The A61 of Par- 
liament, in allowing this privilege, left fpecial 
pleading in other refpe6ls as it previoufly exifled ; 
and, confequently, each plea was treated as if it 
were the only one in the cafe, and the Court dealt 
with it upon the fame principles that were ap- 
plicable when the defendant was confined to a 
fingle plea. 

Crog. — And a pretty jumble you muft make 
of it ; for, if I can make out your meaning, it feems 
to be this;' that the A61 of Parliament having 
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altered your fpecial-pleading fyflem, root and 
branch, and altogether put an end to your fine 
plan of chopping and lopping all queftions, till you 
bring them to a fingle point ; you ftill went on 
with your foolifh quibbling rules, juft as if you had 
ftill only one point to try. 

SuR. B. — Mr. Crogate, the Judges have only 
to adminifter laws, not to make them. The 
Legislature might have remodelled the fyftem of 
pleading, when the ftatute was paffed, but it did 
not think proper to do fo. The A61 was not a 
perfe6l meafure. — it left fome evils unremedied, 
and produced fome defe61:s and incongruities. It 
was referved to a later age to introduce more 
comprehefive improvements, and to bring the 
fyftem of pleading to perfe6lion by means of the 
New Rules. 

Crog. — Oh ! you've been making new rules 
about fpecial pleading have you ; then, I fuppofe, 
as a matter of courfe, that you've pretty nearly 
done away with the whole thing ? 

SuR. B. — Done away with fpecial pleading ? 
Heaven forbid ! On the contrary, we adopted 
it (fubjedl to the relaxation introduced by the 
Statute of Anne), in even more than its original 
integrity ; for we have enforced the neceffity of 
fpecial pleas in many a6lions m which the whole 
cafe was previoufly left at large, on the merits 
under the general iffue. And we framed a feries 
of rules on the fubjedl, which have given a truly 
magnificent development to this admirable fyftem ; 
fo much fo, indeed, that nearly half the cafes 
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coming recently before the Court, have been 
decided upon points of pleading. 

Crog. — You aftonifh me. But, pray how do 
the fuitors like this fort of juflice ? 

SuR. B. — Mr. Crogate, that confideratipn has 
never occurred to me, nor do I conceive that laws 
ought to be adapted to fuit the taftes and capacities 
of the ignorant. At firft, to be fure, we found 
that in confequence of our having reftored the 
ancient flritlnefs of pleading, where it had been 
relaxed, and applied it to feveral of the moft 
common forms of aftion to which it had never 
previoufly been applied, plaintiffs were put into 
confiderable perplexity by fpecial pleas. If they 
denied too much, a demurrer for duplicity follow- 
ed ; and if they only denied one point, and confe- 
quently admitted the reft, they fometimes traverfed 
the only allegation which could be proved, or, to 
ufe your language, they took the wrong fow by 
the ear. In this ftate of things, though juftice 
was by no means uniformly defeated,, yet this refult 
took place more frequently than was convenient, 
and fome obliquy was beginning to attach on the 
New Rules. In this emergency, Mr. Crogate, we 
fell back on the replication de injuria with the 
happieft fuccefs ; and by a feries of decifions, which 
I fhall by and by explain to you, we gave it an 
application fo extenfive, as would have aftounded 
my Lord Coke, and muft be fignally gratifying to 
you, confidering the frequent reference that has 
neceffarily been made to your great cafe in our 
recent decifions. And thus, Mr. Crogate, we were 
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enabled to brings the fyftem of pleading as near 
to perfeftion, as I believe to be poffible. 

Crog. — Well, Mr. Judge, though I'm rather 
doubtful about your great improvements, it is, at 
all events, fome confolation to think that, if my 
cafe had arifen after your New Rules, I fhould 
have been allowed to deny the whole of that 
fellow's trumped-up defence. 

SuR. B. — You would have been allowed to do 
nothing of the fort, Mr. Crogate. Your replication 
would have been juft as bad after the New Rules, 
as it was before. 

Crog. (in a rage) — Then I muft tell you, Mr. 
Judge, that your New Rules, as you call them, 
can't be worth a farthing. 

SuR. B. — Really, Sir, I truft you will fpeak 
of the New Rules with more refpeft, otherwife I 
muft clofe our difcuffion. 

Crog. — ^With all my heart, Mr. Judge, and the 
fooner the better, as we are not very likely to 
agree. But pray, may I afk, if there is no way 
of getting juflice up above, without all this fpecial 
pleading ? 

SuR. B. — The forms of pleading are more or 
lefs ftrift, according to the nature of the action ; 
and in many a6lions there is, in fubftance, no 
fpecial pleading at all. In a6lions on contrails, if 
the fa6ls are fuch as to render it neceffary, accord- 
ing to the eftablifhed rules of the court, to declare 
fpecially, great ftriftnefs and particularity are 
enforced, and the fimpleft queftions are often 
involved in much complication of pleading ; but 
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if the cafe admits of the ufe of certain general or 
common counts, (which indeed are applicable in 
the great majority of ordinary a6lions) the whole 
matter is left pretty much at large, and the moft 
complicated queftions are tried on fimpleft flate- 
ments. So in a6lions on torts, you may have 
more or lefs fpecial pleading, entirely according to 
the form of a6lion, which you ele6l, or are obliged- 
to adopt. Thus, if your goods are taken away, and 
you fue the wrong-doer in trefpafs (as you did in 
your own cafe, Mr. Crogate), you will have fpecial 
pleading in all its ftriftnefs ; but if you choofe to 
fue in trover, and make a fi6litious flatement that 
you cafually loft your goods, and that the defendant 
found and converted them ; here he is allowed to 
deny the fi6litious lofs and finding, and may fet up 
almoft any poffible defence, under a denial of the 
alleged ownerfhip and converfion of the goods ; or 
if you prefer to fue in detinue, and ftate a fidlitious 
delivery or bailment of the goods to the defendant 
(which fiftion he is not allowed to deny), you will 
have rather more fpecial pleading than in trover, 
but confiderably lefs than in trefpafs. If you are 
affaulted and beaten, you cannot efcape fpecial 
pleading by any fi6litious allegation, but you are 
obliged to fue in trefpafs, and the defendant to 
juftify fpecially. If you fue for a trefpafs to your 
land, however fmall the injury, the greateft flri6l- 
nefs of pleading is required, but if you are a6lually 
turned out, you may recover the land itfelf by a 
fiftitious mode of proceeding called efe^linent, 
without any fpecial pleading at all. 
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Crog. — Mercy upon us, what an embrangle- 
ment ! Surely, if fpecial pleading is a good thing, 
you ought to have it in all a61;ions alike ; but at all 
events, a man ought not to be allowed to efcape 
from it by telling all forts of nonsenfical falfehoods. 

SuR. B. — Mr. Crogate, the forms of a6tion are 
of great antiquity ; — they are part and parcel of the 
law, and great confufion would no doubt be.caufed 
from any mad attempt to alter them. In frarning 
the New Rules, we adopted the principle of enforc- 
ing fpecial ftatements as far aswe could, confiflently 
with the eflablilhed forms of action ; but we could 
hardly go further without a revolution in pleading. 
For, where a plaintiff is allowed the privilege of 
ftating a pure fidlion in his declaration, it would 
have been extremely inconvenient to compel the 
defendant to ftate the real facls of his defence. 
And, if the plaintiff's fi6litious ftatements were 
prohibited, an evident abfurdity muft follow, unlefs 
the form of action itfelf were abolifhed. How 
could you have an a6lion of trover, wherein lofs 
and finding was alleged ! This would be lucus a 
non lucendo. 

Crog. — Well, well, Mr. Judge, I fee how the 
whole thing ftands pretty clearly. The more you 
patch and mend a bad thing the worfe you make 
it : and this is juft what you have been doing by 
your New Rules. But what I want to know is, 
whether there are no courts, where you can get 
juftice, or fomething like it, without any fpecial 
pleading .? 

SuR. B. — Oh, yes. In confequence of an idle 
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and abfurd clamour on the part of the public, fome 
inferior courts were eftablifhed a fhort time back 
to enable the common people to fue for small debts 
and damages under Twenty pounds ; and in thefe 
gourts, the proceedings are wholly free from the 
refinements of fpecial pleading. 

Crog. — But, if fpecial pleading is a good thing, 
why is it done without in these courts ? 

SuR. B. — Becaufe of the expenfe and delay 
which the forms of corredl pleading would occa- 
fion, and becaufe neither praftitioners nor judges 
could be expe6led to underftand the fyflem 
properly ; and morever, Mr. Crogate, in thefe 
trifling matters, the great objeft is to adminifter 
fubftantial juftice in the fimpleft form and at the 
leafl expenfe. 

Crog. — Well, in my ignorance, I Ihould have 
thought that would have been the obje6l in great 
cafes as well as fmall. But, pray, what mode of 
proceeding do you ufe inflead of fpecial pleading ? 

SuR. B. — The fimpleft procefs in the world. 
The forms of a6lion have been pra6lically abolifh- 
ed. The plaintiff gives a concife ftatement or 
notice of his claim, and the defendant of his defence 
(where it is confidered proper that he fhould do 
fo) in plain Englifh, unfettered by the technical 
rules of pleading. If either party really ftands in 
need of further information, the judge requires it 
to be given ; or if either party complains of furprife, 
and requires further time, he adjourns the trial 
upon jufl terms. The cafe being underftood and 
ready for trial, he decides it, and there is an end 
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of the matter. 

Crog. — And does this anfwer ? 

SuR. B. — It has not been complained of. In 
fa6l fuitors were fo well fatisfied with thefe new- 
fangled courts, that they were anxious to go to 
them in cafes which ought to have come to us ; and 
they began an improper pra6lice of fplitting their 
demands, which we endeavoured to put a flop to 
by prohiiitions ; but this was all in vain, for the 
jurisdi6lion of thefe courts was fpeedily extended 
to Fifty pounds, and beyond that amount by 
confent ; and it remains to be feen whether the 
efifedl will not be, to transfer to them the great 
bulk of the civil bufinefs of the country, and to 
leave the fuperior Courts without employment ; a 
refult which will be obviously fatal to the law of 
England. 

Crog. — But why, in the name of common 
fense, can't you proceed in your fuperior Courts, in 
pretty much the fame fimple and rational manner 
which has been found to anfwer in thefe inferior 
courts, and get rid of your fpecial pleading } 

SuR. B.— What ? Mr. Crogate. 

Crog. — Why, Mr. Judge, you have made it 
quite plain to me, that juftice and fpecial pleading 
can never get on together ; and as people go to 
your courts for juftice, and not for fpecial plead- 
ing, the fooner you get rid of your fpecial pleading 
nonfense the better. 

SuR. B. — Heaven (orbid ! Mr. Crogate. Why, 
if fpecial pleading we'i^e abolifhed, what would 
become of all the New Rule^-ss.d the valuable 
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decifions on them, in the fixteen volumes of 
Meefon and Weljhy ? Really, Mr. Crogate, your 
mind has been moll unfairly prejudiced againft 
the fcience by the decifion of your own cafe ; but 
you fhould recoltedl that to this apparent misfor- 
tune you owe an immortality ; for, never will the 
name of Crogate be forgotten, while the replica- 
tion de injuria, continues to be drawn by the 
hand of a fpecial pleader. Let me now endeavour 
to unfold to you the magnificent feries of decifions 
in which the doftrine of de injuria has been 
elaborated fince the New Rules ; and for the 
purpose of classifying thefe cafes, I propose to 
confider, — Firfl;, When de injuria may clearly be 
replied. Secondly, When it clearly cannot be 
replied. Thirdly, When it is probable that it may 
be replied. Fourthly, When it is probable it 
cannot be replied. And, Fifthly, When it is 
altogether doubtful whether it can or cannot be 
replied. In the courfe of this discuffion, I fhall 
have to point out and explain what amounts to 
mere matter of excufe — a nice and difficult fubje6l, 
and with refpeft to which much variety of opinion 
has prevailed. I fhall alfo have to confider and 
examine in detail all the refolutions of the Judges 
as reported by Sir E. Coke in your cafe ; and I 
fhall fhew you how this third refolution, in fo far 
as it refers to an authority given by the law, is at 
variance with the inftances given in his firfl refo- 
lution ; and alfo how his fourth refolution, fo far 
as it refers to mere multiplicity of matter, without 
reference to the nature and quality of fuch 
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matter being an objeftion to de injuria, is 
unfounded ; both of which points were made 
tolerably clear by the great cafe of Bardons v. Sel- 
by.^ I Ihall alfo have" to (hew you that de injuria 
is inapplicable where the plea amounts to an ar- 
gumentative denial of the declaration,! or where 
the plea disclofes matter of fubfequent discharge 
fuch as payment, accord and fatisfa6lion, as we 
fettled in numerous cafes,| or when the plea is in 
the nature of a fet-off; for this is not properly 
matter in exrufe, but rather in the nature of mat- 
ter in extinguifhment.§ We fhall further fee that 
de injuria is inapplicable v/here the matter ot 
excufe is not of an afifirmative chara6ler, but is a 
mere negative excufe, fuch as the non-delivery 
of an attorney's bill.|| So alfo, where the plea is 
(according to the third refolution in your cafe) 
founded upon authority mediately or immediately 
derived from the plaintiff, a point of confiderable 
nicety, and on which contradi6lory decifions were 
given.** So where the plea claims any title or 
interefl in the goods or other fubjeft-matter of the 
aftion (as laid down in the fecond refolution in 
your cafe) ; with this limitation, however, that it 
mufl be a title or interefl; prior to, and irrefpeftive, 
and independent of, the aft complained of; for 
want of due attention to which diflinflion, m.uch 

* See 3 B. and Ad.' 2. s.c. 9 Bing. 756. 
t See 3 Mees. and W. 230. 

J See 2 C. M. and R. 159. 4 Mees. and W. 123, etc. 
§ See 7 Mees. and W. 314. i Q. B. 197. 
II See 7 Q. B. 402. 
** See I Q. B. 197. 



38 Crogate's Case. 

misconception has arifen, A multitude of other 
points and diftinftions will alfo demand our at- 
tention ; and amongft others I fhall have to fhew 
you that when this replication is clearly allocable, 
yet if the pleader does not ufe the proper and 
accuftomed form of words, but introduces fome 
new-fangled allegation, fuch as that the oppofite 
pleading is " tmtrue in fubjlance" this will be 
clearly bad, becaufe (as we fettled in a recent 
cafe*) by alleging a plea to be untrue in fubjlance, 
you neceffarily put in iffue immaterial and unfub- 
ftantial matters ; but by denying the truth of the 
whole plea in the common form, de injuria, only 
material and fubftantial matters are put in iffue.t 
But our efpecial attention will be directed to the 
long and important feries of cafes on the applica- 
tion q{ de injuria to pleadings on bills of exchange. 
In thefe a6lions, Mr. Crogate, before the New 
Rules, fpecial pleas were wholly unknown ; but the 
cafes that have been decided on pleading points 
arifing out of them fmce the New Rules would fill 
volumes ; and a treatife might be written on the 
ufe and abufe of de injuria in thefe adlions. The 
discuffion on which I propofe to enter cannot be 
compreffed within very narrow limits, but as we 
have plenty of time before us, Mr. Crogate, there 
can be no reafon why we fhould not go into the 
fubjedt fully ; and I have no doubt that before we 

* See 10 Mee- and W. 367, 369. 

t It feems hard to believe that, two years only by-gone, (from 
J853, when this Dialogue was firfl printed) this mode of legal 
"■wrangling" was deemed and taken to be "excellent learning". 
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Ihall have finifhed, all your objedlions to fpecial 
pleading will be removed. But you don't appear 
to be attending to me. 

CsoG. — Attending ! Mr. Judge. Why, to tell 
you the plain truth, I have heard a great deal too 
much of you long fmce. It was no part of my 
fentence to be obliged to liften to fuch an abomin- 
able rigmarole. Oh ! Mr. Judge, I think of all 
the unhappy wretches who have come to your 
Courts for juftice, and who have been turned round 
and ruined by fuch miferable quirks and quibbles 
as thofe with which you have been puzzling me 
for the laft half hour. No wonder, indeed, that 
their ghofls fhould have made fome little disturb- 
ance when they caught fight of you down here. 
Why, it is quite plain to me, that you can't under- 
ftand half of your own decifions ; and that with 
all your fine-fpun diftin6lions and crotchets, you 
have got into a myftification and confufion, from 
which you can find no ftraightforward way out. 
But the worfl of all is, that my unhappy name has 
been mixed up with all this foolery and injuflice. 
How many poor devils have learnt to curfe the 
name of Crogate, through being ruined by quibbles 
which none of them could underftand, but which, 
when explained, are fhewn to be arrant nonfense. 
What have I, Edward Crogate, done that I fhould' 
fuffer this .-' and what on earth could poffefs me, . 
that, like an idiot, I fhoiild ever have thought of 
going to law with the fcamp who drove my beafts 
o^ Baffingham Common ? Oh ! Crogate ! Crogate! 
[Exit, in great anguijh of mind7[ 
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SuR. B. — The ignorance and prejudices of this 
man are abfolutely aftounding ! But what could 
I expect down here after fuch an abfurd decifion 
of the Court ? I hardly know where to turn, or 
how to employ myfelf ; but I fhall endeavour to 
find out the learned Editor of Saunders Reports, 
in order to converfe with him on a queftion which 
gave me great uneafinefs when alive ; I mean, 
whether a Virtute Cujus is traverfable. 

\Exit7\ 



NOTE. 

The Readers of the foregoing Dialogue, who have been 
interefted in the charadler and fentiments of Surrebutter, may 
not be displeafed at feeing the following poetic effufion, — The 
Special Pleader's Lament, — which was attributed to the great 
Pleader at an early period of his career.* It is curious, as 
illuflrating the early bent of a great and original genius, and 
as fhewing that the language of Special Pleading is not incapa- 
ble of adaptation to the emotions of the tender pafTion. 

* The Special Pleader's Lament (without the ftanza, on p. 43, interpolated 
by the Printer's Devil) appeared, many years before the above Dialogue was 
written, in a legal newspaper, preceded by the following letter to the Editor,— 

Sir, — If the publication of the following lines in your valuable paper would 
not be inconfiftent with the gravity of its ch£u-a(5ler, you are at Uberty to give 
them to the legal world. They were written by a lamented young friend of 
mine, who might perhaps have rifen into eminence as a Special Pleader, if a 
fudden attack of the influenza had not cut fhort his legal career. His health 
had been long delicate, and I am dispofed to think it was partly owing to the 
unfortunate attachment which is alluded to in this little poetical efiufion. His 
feelings had obvioufly been deeply compromifed in the affair ; but, from the 
charatfter of the objecft of his affedlions. his friends were of opinion that even 
if his wifhes had been gratified, it would have been a clear cafe of mis-joinder 
of parties, and that confequently a nonfuit would have taken place. 

Some critics may perhaps think that the language of the Poet is rather too 
technical ; but furely this is a narrow and unfounded obje(Slion. No one can 
write or fpeak naturally who endeavours to diveft himfelf of his own pecuhar 
habits of living and thinking ; and the greateil Poets invariably give to all the 
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THE SPECIAL PLEADERS LAMENT. 



AY Mary, can'fl thou fympathize 

With one, whofe heart lies bleeding; 
Condemn'd to wake from "Love's young 
dream," 
And take to fpecial pleading ? 

For, fmce I loft my fuii to you, 

I care not now a fra6lion 
About thefe ftupid fuits at law ; 

Thefe fenselefs forms of a6lion. 

But in my lonely chambers oft, 
When clients leave me leifure, 

In mufmg o'er departed joys, 
I find a mournful pleafure. 



perfonages whom they introduce, a language appropriate to the charadler of 
each individual. ITius, the Shepherd draws his allulions from the images of 
paftoral life ; the Soldier from the camp and the battle-field ; the Sailor from 
his gallant veiTel and the tracklefs deep. And if the fame general principle is 
to embrace all analogous cafes, a Special Pleade r may refer to his own fublime 
fcience without giving cau/e for demurrer ; and if a Conveyancer were to turn 
poet, it would be no ohjeiHon, in the atjlrail, to his verfes, if they "savoured 
of the realty." — I am. Sir, your obedient servant, Q. ( 

It is fortunate that the ' cutting fhort of the legal career ' of Surrebutter by the 
fudden attack of influenza, alluded to in the abovi; letter of his friend Q, can 
have been only a cafe of fufpended animation, from which the great Pleader 
happily revived, and was fpared to give to Lawyers the New Rules, and to the 
Public many benefits befides thofe mentioned in the above Dialogue. E. M. 
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How well I know the fpot, where firft 

I faw that form ethereal ! 
But, ah ! in transitory things 

The venue 's not material. 

And reading ArchbolcPs Pra6lice now, 

I fcarce believe 'tis true, 
That I could fet my heart upon 

An arch bold girl like you. 

But then that bright blue eye fent forth 

A moR unerring dart. 
Which, like 2. fpecial capias, made 

A prifoner of my heart. 

And, in the weaknefs of my foul. 

One fatal long vacation, 
I gave a pledge to profecute. 

And filed my declaration. 

At firft, your taking time to plead. 
Gave hopes for my felicity ; 

The doubtful negative you fpoke. 
Seemed bad for its duplicity. 

And then that blufti fo clearly feemed 
To pardon my transgreffion, 

I thought I was about to fnap 
A judgment by confejjion. 

But foon I learned, moft fatal truth 
How raftily I had counted. 

For ncn affumpfit was the plea 
To which it all amounted. 
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Deceitful maid ! another fwain 

Was then adored by thee ; 
'Wi^ preference you gave to him 

^ 2& fraudulent to me. 

But then, alas ! the Barons held 

The transfer of this treafure 
Could not by me h&fei afide. 

Being made when under prefjure. 



* 



Ah ! when we love, fo Shakespeare fays, 
Ill-luck is fure to have us ; 
* The course of true love never ran 
Without iovci^ fpecial traverfe. 

Say, what inducement could you have 

To aft fo bafe a part ? 
Without this that you fmiled on me, 

I ne'er had loft my heart. 

My rival, I was doomed to see 

A hufband's rights affert ; 
And now 'tis wrong to think on you, 

For you're 2. feme coverte. 

When late I faw your fon and heir, t 
'Twas wormwood to a lover ; 

But then the plea of Infancy, 
My heart could not get over. 

*This ftanza was interpolated by our Printer's Devil, an aged 
gent., who had feen better days, and once (Temp. Geo. II.) had 
been a Comiiuflioiier of BankiUpts. 

t This and the next ftanza can hardly fail to Temind the reader 
of the well-known lines of Lord Byron, beginning — 
" When late I faw thy favourite child, &c.'' 
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I kiffed the little brat, and faid, 
" Much happinefs I wifh you ;" 

But, oh ! I felt he was to me 
An immaterial iffue. 

Mary, adieu ! I'll mourn no more. 
Nor pen pathetic ditties ; 

My pleading was, alas ! in vain, 
So now I'll flick to Chittys ! 



45 




ELEGY WRITTEN IN THE TeMPLE GaRDENS. 



•HE Gard'ner's bell proclaims the clofe 
of day, 
The motley crowd wind flowly home 
to tea ; 
Soft on the Thames the day-light dies away, 
And leaves the walks to darknefs and to me. 

Now fhine the glittering gas-lamps on the fight, 
The wardens now the outer portals lock. 

And deepefl ftillnefs marks th' approach of night, 
Save when the watchman calls "paft ten o'clock." 

Save, alfo, when from yonder quaint old tower, * 
With folemn found the bell falutes the ear, 

And wand'ring damfels when they learn the hour, 
Trip through the gloomy courts with hafle and 
fear. 

In thofe high rooms where clients ne'er intrude, 
And here and there a light doth dimly peep, 

Each in his lonely fet of chambers mewed, 
The brief-\ek crowd their nightly vigils keep. 

* The Middle Temple Hall Tower — a modern antique. 
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The grave Attorney, knocking frequently, 
The buftling Clerk, who haftens to the door. 

The bulky brief, and correfponding fee. 
Are things unknown to all that lofty floor. 

Small comfort theirs when each dull day is o'er, 
No gentle wife their joys and griefs to fhare ; 

No quiet homeward walk at half-pafl four. 
To fome fnug tenement near Rujfell Square. 

Oft have they read each profmg Term Report, 
Dull Treatifes and Statutes not a few ; 

Full many a vacant day they've paffed in Court, 
Full many a barren circuit travell'd through. 

Yet let not Judges mock their ufelefs toil. 

Nor fcorn the fapient face which no man knows; 

Nor afk, with carelefs and contemptuous fmile. 
If no one moves in all the long back rows ? 

Vain is the Coif, the ermin'd Robe, the ftrife 
Of Courts, and vain is all fuccefs e'er gave ; 

Say, can the Judge, whofe word gives death or life. 
Be moved by certiorari from the grave ? 

Nor you, ye Leaders, view them with ill-will. 
If no one fees their fpeeches in The Times, 

Where long-drawn columns oft proclaim your fkill 
To blacken innocence, and palliate crimes. 

Can legal lore or animated fpeech 

Avert \l\\& fentence which awaits us all .•* 

Can niji prius craft and fnares o'er-reach 

That Judge whofe look the boldeft muft appall .-' 
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Perhaps in thofe negledled rooms abound 

Men fkill'd to deal with all the quirks of laws, 

The rules of right with cafes to confound, 

And common sense pervert by fplitting ftraws 

But ah ! to them no Clerk, his golden page 
Rich with retaining fees, did e'er unroll ; 

And fad negledl repreffed their legal rage. 

And checked the quibbling current of the foul. 

Full many a Barrifler, who well could plead, 
Thofe dark and unfrequented chambers bear ; 

Full many a Pleader born to draw un-fee'd. 
And wafle his counts upon the defert-air ! 

Some Follett, whom no client e'er would truft. 
Some Wilde, who gained no verdi6l in his life; 

In den obfcure fome Denman there may rufl. 
Some Campbell with no Peerefs for his wife. 

The wits of wondering juries to beguile. 
The wrongs of injured clients to redrefs. 

To gain or lofe their verdi6l with a fmile. 
And read their fpeeches in the daily prefs, 

Their lot forbade, — nor was it their's, d'ye fee .-* 
The wretched in the toils of law to lure ; 

To proftitute their confcience for a fee. 
And fhut the gates of Juflice on the poor. 

To try mean tricks to win a paltry caufe. 

With threadbare j efts to catch the laugh of fools, 

Or praife in Court before all human laws. 
The lofty wisdom of the laft New Rules. 
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Not one rule niji, even 'Uo compute'^ 

Their gentle voices e'er were heard to pray ; 

Still and fequeflered, moHon-\e.k and mute, 

In the remote back feats they paffed each day. 

Yet e'en their names are fon\etimes feen in print ; 

For frail memorials, on the outer doors, 
Disclofe in letters large, and dingy tint, 

The unknown tenants of the upper floors. 

Door-pofls fupply the place of Term Reports, 
And fplendid plates around the painter flicks. 

To fliew that he who never moved the Courts, 
Has moved from number two to number fix. 

For who, to chill negleft a lucklefs prey. 
His unfrequented attic e'er refigned. 

And moved with better hopes acrofs the way. 
But left a neat tin-plate ftuck up behind .'' 

Strong is the love of fame in noble minds. 
And he, whofe bold afpirings Fate doth crufh, 

Receives fome confolation, when he finds 
His name recorded by the Painter's brufli. 

For thee, who, mindful of each brief-\G.k wight, 
Doft in thefe motley rhymes their tale relate, 

If, mufing in his lonely attic flight, 

Some youthful fludent ftiould inquire thy fate. 

Haply fome Ufher then in Court may fay — 
"At morn I've marked him oft, 'twixt nine and ten. 

Striding, with hafly flep, the Strand away, 
At four o'clock to faunter back again ; 
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"There in the Bait Court, where yon quaint old 
Judge 

Doth twift his nofe, and wreath his wigfawry, — 
Liftlefs for hours he'd sit, and never budge, 

And pore upon a book, — the Lord knows why ! 

^'Oft would he bid me fetch him fome Report, 
And turn from cafe to cafe, with look forlorn ; 

Then buflling would he run, from Court to CottFt, 
As if fome rule of his ! were coming on, 

^'One morn I miffed that figure lean and lank, 
And that pale face, fo often marked by me, 

Another came, — nor yet was he in Banc, 
Nor at th' Exchequer, nor the Pleas was he. 

"The next day as, at morn, I chanced to fee 
Death's peremptory paper in The Times ; 

I read his name, which there flood number three, 
And on his tomb I read thefe doleful rhymes — 

EPITAPH. 

"Here refls a youth lamented but by fe^, 
A Barrifter to Fame and Courts. unkrip^y^; 

Brief was his life- — ^yet was it drief-\e.h too. 
For no Attorney marked him for his own ; 

"Deep and corre6l his knowledge of the laws, 
No Judge a rule of his could e'er refufe ; 

He never loft a client or a caufe, — 
Becaufe, forsooth, he ne'er had one to lofe ; 
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"E'en 3s.Jie lived unknown — ^unknown he dies; — . 

Calm be his reft, from hopelefs ftruggles free, 
Till that dread Court, from which no error lies 

ShaXX final judgment pafs on him and thee." 
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Co tbe a^emotp of 

JOHN DOE Af^D RICHARD ROE. 

. (lately deceased*) 

HOULD Doe and Roe be e'er forgot, 
And never brought to mind ? 
Should yohn and Richard go to pot, 
And not a mourner find ? 
For auld lang fyne, my friends, 

For auld lang fyne ; 
We'll chaunt a dirge for Doe and Roe, 
For auld lang fyne. 

Of old, when latitats were rife, 

At grim misfortune's frown, 
A fhy defendant, half his life, 

Went "running up and down"— 
Then Roe deferted not his friend. 

Who knew not where to dine,^ 
But wander'd with him to the end. 

For auld lang fyne. 

* On the 24th 06lob«-, 1852. Forfakea by friends (the Com- 
mon Law Cominiflioners,i85o,) who, by the help of yohn Doe and 
Richard Roe, had reaped many a golden harveft, and thus "left 
naked to their enemies," — 

"Ingratitude, more ftrong than traitor's arms, 
Quite vanquifh'd thehi," 
and, at a good old age, hoary with years, this faithful' pair, on the 
24th day of Odlober 1852, died of broken hearts, the diffolution of 
the one following that of the other fo rapidly that their departures 
may be faid to have \xsa.finiultaneotis. E. M. 
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When ferved with writ, and brought at laft, 

Within the Law's dread pale, 
No fad defendant then ftuck faft, 

For want of Common Bail; 
For Doe and Roe in goodly trim, 

With charity divine, 
Stood forth, and gave their bail for him 

And auld lang fyne. 

When plaintiffs oft were fore perplex'd. 

In term time or vacation, 
For want of names to be annex'd 

Beneath the declaration ; 
Then Doe and Roe upheld the fuit. 

Like flauncheft friends of thine, 
An.6. pledges gave to profecute. 

For auld lang fyne. 

9 

When quarrels rofe about the right 

To houfes or to lands, 
Then yohn and Richard took the fight 

Entirely in their hands. 
And Richard, ever rafh and brave. 

To enter did incline, 
And turn'd John out "withjlick andjlave 

For auld lang fyne. 

Then, fad to fay, Doe fued poor Roe, 

For this his valiant part. 
But Richard yfo\AA not ward the blow. 

It almoft broke his heart. 
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A letter of advice he penn'd 

In moft pathetic line, 
And figned himfelf "your loving friend" , 

For auld lang fyne. 

Now Doe and Roe — tis grief to tell — 

For Law's Reform ye die, 
And, as I bid ye both farewell, 

A tear bedims my eye — 
Ye were my friends in life's firft ftage, 

Rut no one can divine 
The ufe, in this enlightened age, 

Of auld lang fyne ! 

Ye fpread upon the page of Tidd 

A ray of Fancy's charm, 
And if but little good ye did. 

Ye did but little harm ; — 
And this is more than I can fay 

For Law Reforms fo fine, 
And Law Reformers of today, 

And auld lang fyne ! 
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SONG, 

THE COCK AND THE DOG. * 

!|T Leamington there lived a man of whom 
the world may fay, Sir, 
That, if he's neither dead nor gone, he's 
living there today, Sir, 
An honeft life he might have led, at Icaft to my 

believing, 
But, tempted by the Devil, he betook himfelf to 
thieving. 

Bow wow wow, tol de riddle, 
tol de riddle, bow wow wow. 

One morn, as he* with hungry looks, about the 

town was going. 
He fpied a fine fat cock, befide a doorway, boldly 

crowing ; 

* "This Song," (says Mr. Jullice With, to whom I am indebted for it, and 
for moft of the pieces in the volume,) "as I have often heard from members of 
the Bar, who muft have been prefent on the occafion, pretty accurately reprefents 
Mr, Millet's defence, and all the other incidents of the cafe." It was tried at 
the Warwick/hire Seflions, Mr. Hayes appearing for the profecution and Mr. 
Miller for the prifoner. At the clofe of the speech of Mr. Miller for the 
prifoner the Chairman fummed up to the Jury as follows: — "Well, gentle- 
men, you and I have often heard of a 'Cock arid Bull Story', hut this is, I 
frefuTne, the Jirjl time that any of us has heard (^ a 'Cock and Dog Story' . Con- 
fcderyour ■verdiil." The intelligent Jury injlantly acquitted the prifoner. 

The effedl produced upon the mind of Mr. Hayes by this trial and verdidl 
abundantly appears in the above Song, which he wrote immediately after the 
fore-going incident, and frequently fung at the Mefs-dinners of his Circuit, when 
called on "for a Song". E. M. 
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And in the twinkling of an eye, upon the head 

did knock it, 
Then caught it up and wrung its neck and (luffed 

it in his pocket. 

Bow wow wow, &c. 



But, lucklefs wight ! while bufied in this very wick- 
ed a6l. Sir, 

The owner of the cock came out, and caught him 
in the fa6l, Sir, 

And having caught him in the fa6l, a' prigging 
what war'nt his'n, 

He gave him to the conftable, who marched him 
off to prifon. 

Bow wow wow, &c. 

The Seffions came, and all his friends were in 

moft dire affli6lion ; 
No hope had they that aught on earth could fave 

him from convidlion ; 
Cock-flaughter was a dire offence, that o'er the 

. feas mull fend him, 
But ftill they thought it decent Mr. Miller Ihould 
defend him. 

Bow wow wow, &€. 



The Jury fworn — the Officer the pris'ner did ar- , 

raign. Sir, 
The Profecutor told his tale, and proved the cafe 

quite plain. Sir ; 
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Then, with a gentle voice and fmile of foft infm- 

uation, 
The pris'ner's Counfel thus began his crofs-ex- 

amination — 

Bow wow wow, &c. 



"Now, Witnefs, tell me, when you faw this poor 
lad with your fowl, Sir, > 

"Did you not fee a furious dog, and hear him loud- 
ly howl. Sir?" 

" I faw no dog," the Witnefs faid, — the Counfel 
quoth " So be it, 

"But ftill there might have been a dog, although 
you might not fee it "! 

Bow wow wow, &c. 

Then to the Jury — " Gentlemen," faid he, with 

exultation, 
"A cafe of perfedl innocence can need no long 

oration ; 
"My duty I fhall bell discharge to this poor harm- 

lefs youth. Sirs, 
" By telling you, in his own words, the plain and 

fimple truth, Sirs ; 

Bow wow wow, &c. 

"This honefl lad was paffing by, and as the ftars 

would have it, 
•'He faw the dog attack the cock, and rufhed at 

once to fave it, — 
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"He fought the dog — and made him give his wick- 
ed purpofe o'er, Sirs ; 1 

"If the cock had been a Chriftian, what on earth 
could he do more, Sirs ?" 

Bow wow wow, <2fc. 



"The dog ran off — the cock remair.ed — but ah [ 

'twas all in vain, Sirs ; 
" 'T was hurt fo much, he wrung its neck — to put 

it out of pain, Sirs ; 
"In fuch a cafe what feeling heart could think of 

flanding neuter ? 
"And he put it in his pocket — juft to give the pro- 

fecutor I 

Bow wow wow, &c. 

"And now concludes my client's cafe, fo fimple 
and fo true, Sirs — 

"The felf-same thing might have occurred to any- 
one of you, Sirs — 

"We do not call the dog, 'tis true, for that we're 
not to blame. Sirs, 

"No man alive can call a dog, unlefs he knows 
his name. Sirs." 

Bow wow wow, &c. 

The Jury cried "We've heard enough, we've one 

and all agree'd. Sir ; 
"Not Guilty is our verdict;" — and the Pris'ner 

thus was free'd, Sir ; 
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And from my song may now be drawn a moral 

that may mend you, 
If ever you're caught thieving Mr. Miller muft 

defend you ! 

Bow wow wow, &c. 



EPIGRAM, 

ON THE ABOVE, WRITTEN BV PARKE, B. (Lord Wensl^dali) 

SITTING AT Nisi Prius, at Warwick. 

Father ^neas to Virgil owe? his fame 

To Homer great Achilles — 
So Miller owes a death-lefs name 

Entirely to your qliill, Hayes 1 
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BILL 



FOR THE 

More effedual Profecution of the War with 
Rujffia, and for fecuring the Liberty of 
the Prefs, and for other Purpofes. 

{Ordered to be Printed, February /<yjj.] 

WHEREAS the War with RuJ/ia Condu<5iof 
, , . , , . , the War con- 

has not hitherto been carried on fided to 

in fuch manner as to fatisfy Public Newspape" 

Opinion ; And whereas Public Opinion 

is completely and exclufively reprefented by "The 

Times " Newspaper ; And whereas all Perfons 

hitherto engaged in the a6live Profecution of the 

faid War are wholly incompetent to perform any 

of the Duties confided to them ; And whereas 

" The Times " Newspaper is fully competent to 

difcharge all fuch Duties : Be it therefore enadled, 

That the entire future Condudl and Management 

of the faid War fhall be confided to the afbrefaid 

Newspaper. 

n. And be it further enabled, That ofiBcersto 

all Officers, Military or Naval, employed SonHt 

in the faid War fhall from henceforth "j^^'^^*'"™ 

of "The 

hold their Commiffions entirely at the Times". 
Will and Pleafure of "The Times" Newspaper, 



62 Conduct of War with Russia 

which fhall have full and abfolute power at any time 
hereafter to displace all or any of fuch Officers, and 
appoint Special Commiffioners to command the 
Britifh Army and Navy, to condu6l the Commiffa- 
riat, and generally to carry on all the Operations 
of the faid War. 

Proceedings III. And be it further ena6led, That 
of wTr^to be ^H Councils of War fhall from henceforth 
"TheTUnis" ^^ holden in the prefence of a Reporter 
from the aforefaid Newspaper, and the 
Proceedings thereof publifhed in the faid Paper. 
"TheTimes" IV. And whcreas the Siege of Sebas- 
to^takeT'^^ topol, which was mainly undertaken to 
sebajiopoi. f^jjgfy Y\M\c Opinion, (fo reprefented as 
aforefaid), hath proved a more difficult undertaking 
than was predi6led ; and, notwithflanding the 
aforefaid Newspaper announced that the faid City 
had been taken before the Siege thereof had been 
commenced, the aforefaid City neverthelefs flill 
continues to hold out ; Be it therefore ena6led, 
That the aforefaid Newspaper fhall have full and 
abfolute power to take the faid City of Sebc^pol ; 
and that if the faid Newspaper fhall again announce 
the capture thereof, the faid City fhall be deemed 
to have been taken to all intents and purpofes 
whatfoever. 

"TheTimes" V. And be it further ena6led, That 
to negociate from henceforth the powers and author- 
Emperor of ities of all Ambaffadors and Plenipoten- 
"'^"^' tiaries from this Country, in reference 

to any Negociations with Rujffia, fhall abfolutely 
ceafe and determine ; and the aforefaid " Times " 
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Newspaper (hall alone have full power to negociate 
with the Emperor of RuJJia in fuch manner, and 
at fuch times, and for fuch purpofes, as to the faid 
Newspaper may feem expedient. 

VI. And whereas one of the Corres- Correfpond- 
pondents of the faid Newspaper hath Times" to be 
vifited the Dominions of the Sultan, and Dipiomat?r 
hath been inftrumental in digging up &nd ^,7"/^°°' 
disinterring, and conveying from thence "^"''""if^g"*^ 
into this Country, divers Fierures of wing- Times' Naval 

' 1 •!-. 1 r n jr Commiflion- 

ed Bulls with Men s Faces, and of Men er in the 
with Birds' Beaks ; and by reafon thereof ^ 
the faid Correfpondent hath become, and is the 
only perfon living who is competent to underftand 
the Turkifh queftion ; And whereas, alfo, the faid 
Correfpondent hath witneffed an Engagement 
from the maintop of a Ship-of-War, and by reafon 
thereof he hath become, and is, exclufively 
competent to decide on the merits of all Naval 
Commanders ; Be it therefore enadled, That the 
aforefaid Correfpondent of the faid Newspaper 
{hall be (during the pleafure of the faid Paper) "The 
Times' Diplomatic Commiffioner to the Sultan' in 
lieu and fubftitution of Her Majefty.'s Ambaffador 
at Conjlantinople ; and that he fhall alfo be (during 
fuch pleafure as aforefaid) " The Times' Naval 
Commiffioner in the Black Sea," with full power 
to difplace all Admirals and other Officers in the 
Britifti Fleet, and to appoint others in their ftead ; 
3r to order and diredl the Operations of the faid 
Fleet in perfon, as to the aforefaid Newspaper may 
appear mofl expedient. 
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"TheTimes" ^^^' And whcrcas Her Majefty's 
^"diThM Cabinet Minifters have hitherto proved 
Minifters; themfelves to be wholly incapableof gov- 

and appoint ■ i /-. Ait 

Cabinet eming the Country ; And whereas "The 
ers. Cabinet Times" Newspaper is fully competent to 
be held ln° the performance of the faid laft-mentioned 
IS^Sqiare. ^uty \ Be it therefore enafted, That from 
and after the paffmg of this A61, the 
aforefaid Newspaper fhall have full power and 
authority from time to time, and at all times, to 
difmifs all or any of the prefent or any future 
Cabinet Minifters, and to appoint Special Com- 
miffioners to govern the Country in their ftead, 
fuch new Minifters to be called "The Times' 
Cabinet Commiffioners"; and all Cabinet Councils 
(hall be held in Printing Houfe Square, and the 
Proceedings thereof duly reported in "The Times". 
"TheTimes" VIII. And whereas the aforesaid 
relieved from Newspaper hath been moft inadequately 

Stamp Duty. ,,r- T-.ii>f> • i 

rewarded for its great rublic Services by 
the removal of the Stamp Duty in refpe6l of its 
Supplement : Be it therefore enabled. That from 
henceforth the faid Newspaper fhall be publiftied 
free of all Stamp Duty whatfoever. 
^ IX. And be it further enadled, That 

ings for Libel from henceforth no proceedings ftiall be 
againft"The taken againft the aforefaid Newspaper 
Times . ^^^ Qj. jj^ refpeft of any Libel or alleged 
Libel; and that if any Judge fhall at any. time 
hereafter prefume to pronounce any Judgment or 
Sentence againft the faid Newspaper, or the Pub- 
lifher thereof, fuch Judge fhall be removed from 
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his office, and fhall be liable to impeachment. 

X. And be it further enadled, That au Courts 
no Court Martial or other Court, Civil, J^eltlS 
Military, or Ecclefiaftical, fhall from j?g. '.° *^. 

, Opinion 01 

henceforth pronounce any Judgment or "The 

o i ■ • • 1 Times". 

bentence, m any way at variance with 
the Opinion of the aforefaid Newspaper, expreffed 
in any Leading Article thereof; nor fhall any Jury 
prefume to recommend any Prifoner to Mercy, 
contrary to the Opinion of the faid Newspaper ; 
nor fhall Her Majefty or her Succeffors pardon or 
reprieve any Criminal, except in accordance with 
the Opinion of the aforefaid Newspaper, fo ex- 
preffed as aforefaid. 

XI. And whereas certain Members Penalty foi 
of both Houfes of Parliament have had the^LegL" 
the prefumption to find fault with the ^fj^^^ .T^^e 
Condu<5l of the aforefaid Newspaper and Times". 

of the Correfpondents thereof; For remedy where- 
of be it ena6led, That if from henceforth any 
Member of either Branch of the Legislature fhall 
prefume to complain of the aforefaid Newspaper, 
or any of its Correfpondents, or to queftion in any 
manner the abfolute Infallibility of the faid News- 
paper, fuch Member fhall thereupon forfeit his feat 
in the Legislature ; and if the Branch of the 
Legislature to which fuch refraftory Member may 
belong fhall prefume to entertain any fuch Com- 
plaint as aforefaid, its Powers and Privileges fhall 
from thenceforth ipfo fa£lo ceafe, and the fame 
fhall be transferred to and vefled in the aforefaid 
Newspaper. 
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Defaming XII. And be it further ena6led, That 

a'liudemea- ^^ ^"X ^^^^^ ^■a& from hciiceforth, by 
nor, punifh- fpeaking or writing, prefume in any way 
mary con- to flandcr or defame the aforefaid News- 

viflion, ~ . , . T^ . 

paper, or to queltion the entire runty 
of its Motives or Management, or to queflion the 
Corre6lness of any Statements therein, or to affert 
or infmuate that the faid Newspaper hath at any 
time changed its Opinions upon any fubjedl 
whatfoever, fuch perfon fhall be guilty of a Mis- 
demeanour, and fhall be liable to Punifhment by 
Fine or Imprifonment, or both, on fummary con- 
vidlion before any Magiflrate. 
The Rev XIII. And whereas the Rev. S. G. O., 

u ^' ^ '° ^^^ °^ ^^^ principal Correfpondents of 
biihop of the faid Newspaper, is fully competent 
'^" to correal all Errors and Abufes of 
Do6lrine or Difcipline in the Church of England, 
and to reform and ameliorate the ftate of Society, 
and to fet to rights things in general : Be it 
therefore ena6led. That the faid Rev. S. G. O. 
fhall from and after the paffmg of this A61 be 
Archbifhop of Canterbury, with the full powers of 
the Pope of Rome and fuch other powers as he 
may deem expedient ; and that he fhall have 
abfolute Authority to displace all Ecclefiaftical 
Dignitaries, and appoint others in their ftead, and 
to make all fuch Reforms and Alterations in the 
Eftablifhed Religion, and all fuch Ameliorations 
in the ftate of Society and things in general as he 
rnay confider advifable ; Provided always that the 
faid Rev. S. G. O. fhall hold office only during the 
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pleafure of "The Times," and fhall notify and 
promulgate all his Decrees, Bulls, and Ordinances 
in Letters addreffed to the Editor of the aforefaid 
Newspaper, not exceeding Three Columns in 
length. 

XIV. And whereas certain obfcure q^^^^^ 
Journals are now publifhed which falfely obfcure 
call themfelves Newspapers, though pub- fuppreffed. 
lifhing no news (except at fecond hand from the 
columns of the "Times"), and which faid obfcure 
Journals from time to time infolentjy controvert 
and contradi6l the Opinions and Statements pub- 
lifhed in "The Times" Newspaper aforefaid ; And 
whereas Public Opinion being (as hereinbefore 
mentioned) adequately and completely reprefented 
by the faid laft-mentioned Newspaper, the publi- 
cation of the faid obfcure Journals is ufelefs and 
mischievous : Be it therefore ena6led. That from 
and after the paffmg of this Aft no fuch other 
Newspapers fhall be permitted to be publifhed ; 
and the printing, publifhing, or reading of any 
Newspaper other than "The Times"a'brefaid, fliall 
be a Misdemeanor punifhable by Fine or Imprifon- 
ment, or both, on fummary convidlion before any 
Magiflrate. 
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PREFACE 




TO 



THE LATEST REFORM BILL. 

BRIEF explanation is required on prefenting the 
Public with a new Reform Bill. The extreme 
difficulty of framing a fuccefsful Meafure has by 
this time been thoroughly proved. Over and over 
again the Country has declared for Reform; the two great 
political Parties have been long fince pledged to it, and nothing 
has remained but to carry it out. Here, however, the difficulty 
begins, for the queRion arifes, "What fort of Reform is to be 
carried out?" And on this point the general Concord disap- 
pears and univerfal Discord ufurps its place. No one can hit 
upon the true Meafure of that Reform which all admit to be 
neceffary; and in confidering the fate of the numerous abortive 
Reform Bills that we have feen in recent times, we are reminded 
of the clofe referablance, pointed out by the greatefl. Philofopher 
of Antiquity, between States and Individuals. Every Indi- 
vidual well knows how much he himfelf flands in need of 
Reform ; how often he has declared for it, and how earneftly 
he has defired it; but if fome well-meaning Friend fliould 
undertake to tell him of his various Defedls and indicate their 
Remedies, it is, to fay the leafl, very doubtful whether he would 
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fare much better than our recent political Reformers, and he 
could hardly fare worfe. 

The Hillory of recent Reform Bills is indeed a melancholy 
one. When the confident Veteran of Reform has at various 
periods flood forward to advocate fuch mild changes in the 
Conllitution as appeared to him to be fairly required by the 
introdudtion of Railways and Eledtric Telegraphs, (to fay no- 
thing of Joint Stock Companies "limited") his patriotic efforts 
to benefit his Country and improve the pofition of the great 
Whig Party have been received with indifference and almofl 
with contempt. The moft. mortifying contrafls have been 
drawn between the mighty proportions of his original Reform 
Aft and thofe of its puny fupplement, and defeat has been 
accompanied with flale fneers about Finality, and impertinent 
advice about reding and being thankful. When the 
once-adventurous Leader of the Oppofition in the Commons 
chivalroufly entered the lids as a Reformer his fate was, if 
pofTible, worfe. No true Liberals could tolerate any Liberalism 
but their own ; and even the temper of Mr. Bright gave way 
at the impudence of a Tory in daring to turn Reformer. The 
adoption of the once favourite County Ten-pounder failed to 
conciliate a fmgle Opponent ; new Rights were fcoffed at as 
Fancy Franchifes, and defeat and dismiffal were the natural 
refults of Confervative Reform. When fuch was the fate of 
the great Leaders, what could be expedled of minor Men ? And 
indeed, all that can be faid of the efforts of the fmall fry 
of retail Reformers is, that they have occafionally furnifhed 
convenient opportunities for a pretended redemption of hud- 
_' i ngs' pledges, by enabl ing profeffed Reformers to vole for Reforms 
which they were certain would never be carried out. It is not 
furprifing that, after fuch pitiable failures, our late wife and able 
Premier (the effedls of whofe lofs we are now beginning 
practically to experience) refolutely declined to commit himfelf 
to any definite meafure of Parliamentary Reform. Even the- 



Preface to the ^'Latejl Reform Btir. 72> 

great felf-appointed Leader and Ruler of the Democracy has 
hitherto abftained from bringing forward any Reform Bill of 
his own ; and this forbearance is perhaps fortunate, for as he 
is not of a nature to tolerate any oppofition, he would certainly 
have carried his Bill by a Coup d'Etat, after the example of his 
great Continental Prototype, who, in order to make clear 
ground for his, own great Reforms, found it abfolutely neceffary 
to begin by getting rid of the "dirty Confpiracy" of Conflitu- 
tional Government. 

But new profpedls appeared to open out when the prefent 
Government, under a Angularly fortunate combination of cir- 
cumftances, announced their intention of producing a Reform 
Bill. When Reformers confidered into whofe hands the care 
of the Bill had fallen, their hopes were naturally raifed to a 
very lofty pitch, and they began, at length, to reckon confidently 
upon obtaining that much-defired and long-promifed modern 
Magna Ckarta, which, refledling all the accumulated intelledl 
and wifdom of the Nineteenth Century fliould remove every 
conceivable defedt in the Britijh Conftitution, and fo fatisfy 
the reasonable wifhes of all moderate Men. 

Various fpeculations were afloat as to the precife hature of 
the meafure. All believed that it would be highly original, and 
the more fanguine expedled that it would prove at once tho- 
roughly Radical and eminently Confervative. Some predidted 
Univerlal Suffrage, qualified by an Educational Ted, that none 
but a real "Working-Man" could pafs ; and which would ne- 
ceflarily convert him at once into a Scholar and Philofopher. 
Others, who took a more utilitarian and pradlical view, and 
were accuftomed to look on the Bright fide of things, infilled 
that the only Reftridtion fliould confift, in affixing and defacing 
a Penny Stamp on the Voter, the Revenue arifing from which, 
by the aid of Plurality of Votes and frequent Eledlions, would 
enable the Government to remove all indiredl Taxation, and 
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eventually to pay off the National Debt. Some of the Cham- 
bers of Commerce were in favour of a Franchife that fliould 
confift in the not having made an Arrangement under the lafl, 
great meafure of Bankruptcy Reform, but they abandoned it 
on discovering the alarming extent to which this would reduce 
the Conflituency. However, it is needlefs to enlarge further 
on thefe anticipatory conje6tures. The Bill came out, and 
certainly did not realize the ianguine expedtations of the 
Country. The little it contained was of the ordinary flaple of 
the contents of former unfuccefsful Bills — its only originality 
was in its omiffions. Its reception was in fome refpedls odd 
enough, for its chief opponents were from the rahks of pro- 
feffed Reformers, of whom the more Confervative objedted to 
it for not going much further, while fome of the more thorough 
going Liberals denounced it as revolutionary becaufe it lower- 
ed the Suffrage, and declared, amid vociferous cheering, 
that they would fupport no Reform Bill that did not leave 
things exaftly as they were. One profeffed admirer the Bill 
found in Mr. Bright, who gracioufly vouchfafed to accept it as 
a petty inflalment of the great debt due to the Democracy, 
and who, while he damned it with the faint and almofl. larcaflic 
praife of honefly, ftated, with his ufual moderation, that it was 
very unimportant whether Parliament liked the Bill or not, as 
he and his working Men would make them pafs it. In this 
(late of things the queflion has been ftiifted from the merits of 
the Bill, which even its bed friends found it difficult to dis- 
cover, to the merits of the Miniftry, which no one thought of 
disputing, and another inflance has been afforded of the great 
difficulty of producing a really fuccefeful Reform Bill. 

Under thefe circumftances it is impoffible to avoid a fus- 
picion that there muft. be fomething wrong in the principles on 
which fo many abortive Reform Bills, Liberal and Confervative, 
have been bafed ; for they have all been founded on fimilar 
principles, an the main difference between them has arifen 
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from the particular Party by whom they have been brought 
forward. Impreffed with this idea, the prefent Writer has 
ventured to frame the following Bill, the principle of which will 
be found to be entirely different from that of any previous 
Reform Bill. He may, perhaps, be permitted to fay in its 
favour, that it is fimple in its conflrudlion, and free from the 
queftionable details that have proved fatal, to fo many former 
Bills. It has neither the fancy Franchifes of the old Confer- 
vative nor of the new Government Bill, but permits the Lodgers 
to enjoy their Lodgings in peace, and disturbs not with politics 
the tranquil parfimony of the Savings'-Bank Depofitors. It is 
free alike from the Incomprehenfibilities of ^are, and the 

. Pluralities and Crinoline Suffrage of Mi'U. It is founded on 
an intelligible principle, and makes ufe of exiiling machinery 
the efficacy of which has already been tefled and eftablifhed. 
The Writer, however, does not put it forward as a perfedt 

. meafure, but confiders that its policy may be fairly open to 
discuffion. If it be urged that it does make a final fettlement 
of the queftion, it may be anfwered that this objection is 
equally applicable to all Reform Bills from Magna Charta 
downwards. If the Finality of the great Reform Bill has already 
become a bye-word, who will be fo abfurd as to predidl Finality 
of any fubfequent meafure ? Will any candid Man lay that he 
really believes that if the prefent Government Bill, with all its 
unknown Supplements, or any cither Reform Bill were paffed, it 
woilld be poffible to obtain the favour of any one of the large 
Conftituencies of the Metropolis (to go no further) without 
promifmg to vote for "a large meafure of Parliamentary Re- 
form " ? Or that a Candidate could gain the fupport of thofe 
powerful and enUghtened Bodies, the Metropolitan Vellries, 
without giving a pledge to remove from Parliament all thofe 
defedts from which they themfelves are fo happily free ? 

Confidering the notion of a final fettlement of the Reform 
queftion to be altogether inadmiffible, the Writer has limited 
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his views to the duration of a fingle Parliament : following in 
this refpedt the policy of the late illuflrious Prime Minifter, whofe 
fuccefsful and mod popular Adminiflration fhowed how well his 
Countrymen appreciated his wife forbearence. 

As the great Parties in Parliament (land committed to widely 
different Schemes of Reform, the Writer by no means confi- 
dently expedts that his Bill will become Law ; but he believes 
that it will be found in harmony with the real views of many 
thoughtful Politicians on both fides. And, at all events, it may 
ferve fome, ufeful purpofe, if (in accordance with a modern 
precedent of high authority) it be laid on the Table for the 
purpofes of information, until the Public Mind be made up on 
the great queflion of Parliamentary Reform. 



n 




ANNO VICESIMO NONO VITCORI/E REGIN^. 
A 

BILL 

TO 

Amend the Law relating to Reform 

in Parliament. 

"\T 7" HE RE AS it hath pleafed Provi- Preamble. 
^ ' dence to vifit this Country not 
only with the Rinderpeft or Cattle Plague, but 
alfo with another contagious or infeflious Diseafe, 
fuppofed to be akin thereto, but affefting the 
Human Race : 

And whereas the laft-mentioned Diseafe has 
exifted in this Country for fome Years under a 
low intermittent Type, but has lately broken out 
with increafed Virulence, arifing, it is believed, 
from trans- Atlantic Infe6lion, and in its prefent 
Shape has fometimes been known as " Bright' s 
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Diseafe" but more commonly as "The Reform 
Plague". 

Symptoms of And whercas the ordinary Symptoms 
pfag™ of the Reform Plague are great Heat and 
Excitement in the Syftem, Confufion in 
the Head, Incoherence of Speech, Foulnefs of the 
Tongue, Spasmodic A6lion of the Mufcles, Dis- 
turbance and Deterioration of the Faculties of 
Memory, Refledtion, and Judgment, ending in an 
entire Subverfion of Common Senfe, and the 
Eftablifhment of various morbid Delufions : 
Deiufions And whereas the following are fome 

the Reform of 'he Delufions arifing from the Reform 
Plague. Plague in its advanced Stages, that is to 
fay, that a free Conftitution is of no ufe except to 
be everlaftingly mended ; that the only proper 
Bufmefs of the Houfe of Commons is to discufs 
how its Members ought to be ele6led ; that when 
Legiflation has been Wife and Liberal, and in 
accordance with the Wants and Wifhes of the 
People, it furnifhes convincing Proof of the Ne- 
ceffity of a fundamental Change in the Reprefen- 
tation ; that every Man '\?, primd facie entitled to 
the Franchife, and that the Burthen of Proof lies 
on thofe who would disqualify him ; but that the 
Poffeffion of Intelligence, Education, and a reafon- 
able Amount of Property, are good Grounds for 
Disqualification, and entitle the Poffeffors to be 
fwamped by the Ignorant and Indigent ; that the 
only true Bafis of Reprefentation is non-Taxation, 
as perfonified in the "Working Men" ; that there 
are no real working Men except Mechanics at 



The Latest Refohm Bill. 79 

weekly Wages, all the reft of the Community 
being Drones and Idlers ; that the working Men 
aforefaid, when unenfranchifed, are Models of 
Purity and Integrity, but when enfranchifed and 
called Freemen, are among the worft Examples 
of Corruption and Vice ; and that therefore the 
Houfe of Commons fhould be returned by and 
reprefent the Views of the faid "Working Men" as 
hitherto expounded in a ftriking Manner by their 
liberal and enlightened Trades Unions. 

And whereas the faid Reform Plague in its 
virulent Shape has hitherto been confined to a 
comparatively fmall Number of Perfons, and the 
Community at large have been happily exempt 
therefrom, but it is highly expedient and neceffary 
to take Meafures to check and if poffible to abate 
the fame : 

Be it therefore enadled by the Queen's Moft 
Excellent Majefty, and by and with the Advice 
and Confent of the Lords Spiritual and Temporal, 
and Commons, in this prefent Parliament affembled, 
and by Authority of the fame, as follows : — 

I. This A(5l (hall be cited for all short Title. 
Purpofes as "The Reform Plague Pre- 
vention A61, 1866." 

II. The word "Perfon" fhall not fig- Definition of 
nify Bull, Cow, Ox, Heifer, or Calf, nor Terms. 
fhall it fignify Horfe, but the fame may mean and 
include an Animal of a humbler kind, unlefs the 
Context fhall be inconfiftent therewith. 

III. "The Cattle Diseafes Prevention t.j 

Incorpora- 

A61 1866," fhall Ije incorporated here- 'ionofAfls. 
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with, and fhall be conftrued with this A6t as one 
A61 ; and the "Local Authority" and " Infpeftors" 
mentioned in the faid "Cattle Diseafes Prevention 
Adl, 1866," fhall have the like Powers to deal with 
the Reform Plague under this A61 which they 
have to deal with the Rinderpeft or Cattle Plague 
under that Act, fubjedl to fuch Variations as are 
herein contained. 

Powers of IV. Such Infpeftor may at all times 

infpeaors. apprehend any Perfon or Perfons whom 
he may have reafonable Ground for believing to 
be affe6led with the Reform Plague ; and the 
Certificate of any fuch Infpe<flor that a Perfon is 
affefted with the Reform Plague fhall be conclufive 
Evidence in all Courts of Juflice and elfewhere of 
his being fo affected. 

Treatment of ^- Every Local Authority fhall caufc 
Diseafed ^11 Perfons fo certified to be afifefted with 

Ferfons. 

Reform Plague to be dealt with as fol- 
lows, that is to fay, in the earlier Stages of the 
Diseafe the Perfon affected fhall be fubjefted to 
the Diet of Worms, and kept upon Pickled Onions, 
Garlick and Afafcetida : If the Symptoms be not 
removed, he fhall then be fubjedled to fuch 
Treatment and fuffer fuch Operations as fhall be 
prefcribed and ordered by Profeffor Gamgee ; and 
if he fhall furvive fuch laft-mentioned Treatment, 
and the Diseafe fhall not abate, he fhall in fuch 
Cafe be confined to a Lunatic Afylum for the 
Remainder of his natural Life. 
Burial of VI. Any Local Authority may pur- 

DeceafedPa- i r 1 • • • r t 1 

tients. cnale or hire a piece or pieces of Land 
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for the Purpofe of burying as foon as poffible, in 
their fkins, all Perfons dying of the Reform Plague 
or of the Treatment to which they may have been 
fubjedled under this Adl for the Cure thereof : And 
for this Objedt the faid Local Authorities fliall 
have and exercife the powers of the Lands Claufes 
Confolidation Aft and of the Burial Boards A6ls. 

VI L Provided always, and Be it here- 
by exprefsly declared and ena6led, That ciaufe. 
no Confervative Parfon fhall be bound 
againft his own free Confent to read the Burial 
Service over any Perfon fo dying from the Reform 
Plague, or its Treatment as aforefaid ; but that the 
Certificate of the Infpector given under the 4th 
Se6l. of this A61 may be pleaded and relied on as 
a complete Exemption from all Penalties and 
Liabilities, Ecclefiaftical or Temporal, by reafon 
of a Refufal fo to do. 

VIII. Every Local Authority fhall „ .^ .. 

, . ■' Punfication 

withm Its Diflri6l caufe all Houfes and °f Premifes, 
Premifes in which Perfons afifefted with tionar/Mea- 
the Reform Plague have refided, or "'^^'" 
which they have frequented, to be thoroughly 
cleanfed, purified and disinfefhed, and fhall caufe 
all printed and written Bills or Drafts of Bills, 
Amendments, Motions and Refolutions relating to 
and tending to the Diffufion of the Reform Plague, 
and alfo all printed and written Speeches, Addrefs- 
es, and other Documents having a like tendency, 
or referring in any manner to Reprefentation 
or Non-Reprefentation, or to the Six-pounders, 
Seven pounders, Fourteen-pounders, or any other 
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Pouftders whatfoever, to be burnt, or to be con- 
fumed in fuch otiier way as the Lords of Her 
Majefty's Pfivy Council fhall order and direct. 
Non-Amend- IX. This Aft fhall not be amended 
Dufafen of during the prefent Seffion of Parliament, 
^^' and fball continue in force for Six Years 

next after the End of fuch Seffion. 
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